United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 




TRANSCRIPT OF RECORD 


Court of Appeals of the District of Coiumbia 


APRIL TERM, 1926. 


No. 4501. 



THE AX(JL()-( COLOMBIAN DF.VELOPMEXT 
(X)MPAXY, LIMITED, APPF.LLAXT, 


r.s. 


STELLA IIAMILTOX STAPLETOX, EXECUTRIX OF 
THE LAST WILL AXI) TESTAMEXT AXD OF THE 
ESTATE OF DAXIEL (WSEY STAPLETOX, DE- 

(t:ased. 


APPEAL 


FROM THE SUPREME (’OURT OF THE DISTRICT OF 

('OLUMRIA. 


FILED Al GI ST 3, 1926. 
rRlNTED 0( TOIIER 19, 1926. 


/f- 


'^e^. ‘ff /'ft-p', 



Court of Appeals of the District of Columbia 

APRIL TERM, 1926. 

No. 4501. 


THE ANGLO-COLOMBIAN DEVELOPMENT 
COMPANY, LIMITED, APPELLANT, 

vs. 

STELLA HAMILTON STAPLETON, EXECUTRIX OF 
THE LAST WILL AND TESTAMENT AND OF THE 
ESTATE OF DANIEL CASEY STAPLETON, DE¬ 
CEASED, APPELLEE. 


ArrEAL FROM THE SUFUEME ('OUKT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original Print 


Caption . 

Oriifiiial bill for accounting. 

Exhibit A. 

Answer of defentlant. 

Final decree; motion to dismiss bill of comi>laint sustained 
and bill dismissed; exception noted; anneal; bond fixed.. 
Memorandum: Undertaking for costs on api)eal approved 

and tiled. 

Assignment of errors. 

Designation of record. 

Memorandum: Statement of evidence and copy filed. 

Additional assignment of errors. 

Memoranda : Statement of evidence submitted ; statement of 

evidence signed. 

Clerk’s certificate. 

Statement of evidence. 

Agreed statement as to charter, i>uri>ose, affiliations, 

• ■ activities, etc., of plaintitT. 

In re salary account of Stapleton, attorney-in-fact for 

plaintiff . 

Testimony of Mrs. Stapleton. 

Records of C. & P. Telephone Co. and Potomac Elec¬ 
tric Power Co. as to bills at 1617 Ma.ss. Ave. 

In re i)ower of attorney for Stapleton. 

In re contract with Charles H. Canning. 


a 

1 

1 

2 

8 

7 

12 

10 

30 

23 

31 

24 

31 

24 

32 

25 

32 

25 

33 

25 

34 

26 

35 

26 

36 

27 

37 

27 

41 

31 

42 

32 

44 

32 

44 

33 

50 

37 


Judd & Detweileb (Inc.), Pbintebs, Washington, D. C., August 19, 1926. 




















11 


INDEX 


Ori^nal Print 

I^'tters lH‘twoeii Stapleton and Hradshaw. r»l 38 

Halance sh«*et, Anjrlo-t'olonibian I)eveh»piMent (\>.. Mareli 

31, l!>li:. 5G 43 

(’orresiMnideiM-e, Anieriean seeretary of plaintiff to Lon- 

dtni se<Tetaiies. 58 43 

Letters, Hradshaw, Staplettni, Sellon, Canning. Lor»l 

Harris . G.3 47 

Stapleton’s eh(*(iues. November. 11115, to March, IPIO... 8« 

CorresiHUidence. Lord Harbourne. 83 Oil 

Letters of Stapleton. 85 G5 

List of cheques drawn by Stapleton. November 11115, to 

tH‘t(*ber. 1111(5. Ill Gl) 

List of ehequt‘s. HG 73 

Power of attorney to S. A. Ix*wisohn and E. 11. West- 

lake . lOG 711 

List of ehe(|ues. 121 IHl 

SusiK*nse a<‘count. National Park Hank. 122 HO 

Personal account. H. Stapleton. 12.‘{ 1)0 

1.4‘tter of Major Sapte. 127 HI 

Marshall letter. September 7, 11)17. 130 114 

Account of Stapleton with AiiKlo-Colombian Development 

(’o. 131 111 

List of Stapleton’s cheques. 13G HI 

I.ist of Stapleston’s <-heques. 138 1)4 

Stapleton’s ac<‘ount. Hiltmort^ Hotel. 142 95 

Statement of account. 145 HG 

Minuti's »»f meet in;: held in London. 149 9G 

Halance sheet. March 31. 1H12. 152 H8 

Halance sheet, March 31, 1H14. 154 H8 

Halance slu‘t‘t. March 31. 1H15. 15G 118 

(’orrespondence . 1(50 HH 

Letters, raw materials sectiim of the War Department... 1G2 101 

Testimony of P. J. Eder. 17G 113 

E. M. Allen. 181 117 

S. A. Lewisohn. 181 117 

J. H. Susmann. 180 120 

Mary E. Desmond. 18G 121 

ITlsie H. Kiersteatl. ISH 12.’! 

Frederick Marsic. 18H 124 

J. (1. (Jreenburg. IHl 125 

C. A. Magnell. llll 125 

('. A. Magnell (riHlirtH.-! 1. IHG 1’2H 

J. H. McGtH?. 1H7 130 

Elsie S. Dannett. 198 132 

H. L. H, Ueinig. 203 135 

E. H. Westlake. 203 13G 

(\ H. Cannning. 217 174 

J. Bradshaw. 247 1(54 

A. O, Julius. 255 170 

M(»tion to dismiss bill. 25G 171 

Statement of court. 256 172 












































Court of Appeals of the District of Columbia 


No. 4501. 


M'hK AN(;L()-C()I.OMIiIAN 1 )kVKIJ)I\MI:NT Co.MI'ANY, LiMITKI), 

Appellant, 


vs. 


Stki.la IIamii/ion Staim.kton, Kx., &c. 


a Supi*(*nie (’ourt ot* the Distriet ot* (\)luml)ia. 

Xo. ‘ISaOl. Equity. 

Tm: Ax(iLo-C()L()MaiAN Dkvklopmknt Company, Limitkd, 

PlaintitT, 

V. 

Si’Ki.i.A IIamilton Staplkton, PiX(‘euti'ix of the Last Will 
and 'reslanuMit and of tlu* Estate of Daniel (^asey Staple- 
ton, I)pe(‘ast‘d, D(‘fendant. 


r N I 1 K1 > StaTKS of a M KI{ ICA, 

District of ('otumt)ia, ss: 

B(‘ it i*(‘nu‘nihei'ed that in the Snpreni(‘ (’onrt of the Dis¬ 
trict of Coliirnhia, at the city of Washington, in said Dis¬ 
trict, at the times h(‘reinafter inention(‘d, the following 
pa])(‘rs W(‘i'e tiled and proceedings had, in the above-en- 
t ith‘d cause, to wit : 
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AXGLO-COLOMBIAN DEVELOPMENT CO. VS. 


1 Oriffinal Hill fnr Acvinintituf. 

Filed DecenilKM- 10, 1020. 

Ill tile Sii|)n*iiU‘ Court of the District of Columbia. 

Xo. .‘IHoOl. Fi<iuity. 

The An(;lo-Colomhian I)evki.oi*aiknt Co.mi’anv, Limited, 

lOaiiititr, 

V. 

Stella IIamilto.n SrACLKiiLN, Fxecutrix of tlu‘ Last Will 
and Testain(*nt and of the Fstate of Daniel Casey Sta])h‘- 
ton. Deceased, DeLmdant. 

To the Supreme Court of the District of Columbia, holdinj^ 
an ecpiity court for said District: 

The orii^inal hill of com])laiiit of The Anu:lo-Colomhiaii 
Development (\unpany. Limited, respectfully shows to the 
Court as follows: 

1. It is a body corporate duly oriranized under tlu* laws 
of Ciieat Britain, and hrimrs this hill in its own ri^ht. 

2. The plaintitV does not know wh(‘th(‘r the (hd’endant 
St(*lla Hamilton Sta])leton is a citizmi of tlu* ITiited States 
t»f Anu*rica or of tin* Cnit(*d States (d* (’olomhia, h(‘r (h*- 
cc‘ast‘d husband haviiii^ recit(*d hims(*lf, in tlu* contract 
herein nu*ntioned and (h‘siirnated as Fxhihit A, as of Bu(*na- 
V(‘ntura, Colombia, South Anu*rica, hut slu* is sued as the 
excutrix of the last will and t(*stament of lu*r said husband 
Dani(*l Casey Stajileton, deceased. 

.‘1. H(*r«‘tofon*, to wit, on the 17th day of March, A. 1). 
Dll, the plaintitT and tlu* said Daniel Cas(*y Staph*ton eii- 
tert*d into a written (*ontract, st*ah*d by tlu* ])laintitT and 
und(*r the hand of tlu* said Dani(*l Casey Stapleton, 

2 co])y of which is lu*r(*with tiled, mark(*d Kxhibit A, 
and ])rayt*<l to In* taken and r(*ad as a ])art of this 

bill, wlu*reby tlu* plaintilf (*mploy(*<l tlu* said Dani(*l Casev 
Sta])let(Ui, and he enter(*d into the employ of the j)lain- 
titT as the aireiit of tlu* plaintiff in tlu* Ciiit(‘d States of Co¬ 
lombia, South America, and airreed that he would faithfully 
and diliirently and accordinir to the best of his skill and 
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ability occupy and employ himself in that capacity, devote 
so much of his time and attention to the affairs of the 
phiintilT e.s its business mij^lit recpiire, promptly obey and 
cai ry (mt all the ])ro])er and reasonable orders and direc¬ 
tions of the plaintiff*, and to the best of his power work in 
harmony with all of its other em]doyes. The said Daniel 
('as<‘y Stapleton duly entered n])on the ])erformance of his 
duties under th(‘ al‘or(‘said contract, as the i^eneral manager 
of th(‘ bnsin(‘ss of the ])laintiff in the Ibiit(‘d States of (\)- 
lonibia afor(‘said, and the ])laintiff placed at his disposal a 
bank account in the name of th(‘ plaintiff’ with the Xational 
l*ark l>ank, in th(‘ City of X(*w York, upon which account 
tin* said Daniel Casey Stapleton was authorized to and did 
from time to time draw checks in the name of the ])laintiff 
siu:ne(l by himself as its attorn(‘y, in lar^e sums of money 
ane:reiratiii.v: many hnndi*eds of thousands of dollars, the 

funds for which wiuh* fiom time to time dnlv fniiiished bv 

• • 

the plaintiff, and it tlnu'eby b(‘c*am(‘ and was the duty of 
the said Daniel Casey Stajileton to truly, faithfully and 
fully account to the plaintiff for all moneys so withdrawn 
by him from tin* plaintiff’s aforesaid account at the Xa¬ 
tional Paik Hank, and for all other moneys and property 
of the plaintiff’ which should come to his hands or nn- 
*1 del- his control, but the said Dani(‘l (’as(*y Stapleton 
wholly failed, ne‘j:lected and omitt(‘d so to do as 
hen‘inafter shown. 


4. Thereaftei-, to wit, on tin* 11th day of October, A. D. 
l!Mb, tin* manairmnent, control and stock ownershi]) of the 
jilaintilV nnder-went a chan,u:e, and ther(*after, to wit, on 
the HMli day of S(*j)temb(‘r, A. D. 1917, the employment of 
tin* said I)ani(‘l Casey Stapleton, and his connection with 


tin* jilaintiff t(‘rniinat(‘d. Throughout the entire time of his 


employment and (*onnection with the plaintiff’ he was in full, 
comph*to and snpr(*m(* charge and control of the plaintiff’s 
business in the Cnited States of Colombia, South America, 
and of the k(*(‘])ing of its books, accounts and records, and 
fi-om the beginning of his said connection with the plaintiff 
and until long subsecjuent to the 9th day of October, A. D. 


Uns the plaintiff had the utmost confidence in the honesty, 
integrity, (*fl[ici(*ncy and fair dealing of the said Daniel 


(’as(‘y Stapleton, neither the plaintiff nor any of its officers, 
agents or (‘inployes, at least those superior in authority to 
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tlu* said Daniel (’asey Sta])letoiL having at any time had 
any cansi* or reason to distrust him or any suspicion that 
In* would not i'ullv and faitht'ullv account for the moneys 
and ])ropt*i*ties of the ])laintitT. 

T). ()n, to wit, tlie Idtli day of A])ril, A. D. 11)17, the ])lain- 
tiff lirst h*arn(‘d that tin* hooks of account in the United 
Stat(*s of Dolond)ia, South Am(*rica, so k(*])t as aforesaid 
und(*r tin* dir(*ction of the said Dani(*l (^is(*y Sta])leton, 
show(‘d an account with him foi- a d(*hit balance airainst him 
in exc(*ss of and als() a susi)ense account, 

4 that is to say, an account of items uin*X])lained and 
nnaccount(*d for of in*arly MM).()(), and plaintiff 
thereu])on iinmediat(*ly heefan an investiiraticni of the hooks 
and accounts in the Unitt*d States of (Nilomhia, South 
Anu‘rica, for tin* pur])os(* of asc(*i’taininir tin* true state of 
tin* accounts of tin* said Danii*! Uasey Stapleton and the 
amount of his iinh*ht(*dn(*ss to the plaintiff, and (*nd(*avored 
to obtain such accounting: from him and as W(*ll his co- 
op(*ration to elf(*et tin* sann*. Owinir to tin* fact that the 
r(*iristiy oflie«* of tin* plaintiff was in London, Liu^land, and 
the husiin*ss nnd(*r invi‘stie:ation in tin* rnit(*d States of 
(‘ol(»mhia. South Ann*]ica, tin* proc(*ss of such (*xamination 
and inv(*stiirati<>n was naturallv slow and t(*dious. It was 
fu]‘tln*i‘inor(* complicat(*d by tin* fact that tin* bookkc*(*])i*r 
who actually k(*])t the books of account in ('olombia had 
tln*n l(*ft tin* employ of tin* plaintiff, an<l could not lx* found, 
and it is only within tin* last three we(*ks that In* has bi*en 
located. Fui*tln*i‘ complications W(*re en('ount(*r(*d by r(*a- 
son of tin* fact that tin* said Daniel Las(‘y Staph*ton ])re- 
tended (thoiiirh tlii* ])laintiff did not then realize that he was 
])reten<linir) that In* was unabb* to assist in the matter of 
such accountinir or ex])laininir tin* items involv(*d therein 
without beiiiir sup])li(*d with tin* numb(*r of each cln*ck, the 
dati* then*of, tin* nanu* of tin* pay(*e and the amount of the 
cln*ck, tin* canc(*lh*d cln*cks from which aloin* such infoi*ma- 
tion could be obtaiin‘d havine: lH‘(‘n stored, under tin* diiec- 
tion of tin* said Dani(*l Uas(*y Stat)leton, amoni^ old ])a])ers 
ot tin* ]>laintitl in the I nitt*d States of (N)lombia, thoutrh 
he conc(*aled fi-om tin* plaintiff oi- at h*ast failed and omitted 
to disclosi* this fact, and r(*])r(*senti*d that they were else¬ 
where and it was not until late in the fall of 1917 
•> that they were discoveiT*d in the United States of 
Uolombia nor until, to wit, the 2‘2d day of December, 
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A. D. 1D17 that the plaintiff was able to obtain the informa¬ 
tion reipiired by the v«^ai(l Daniel Casey Stapleton as to the 
numbers of cheeks, the date and the amount thereof and 
the names of the ])ayees, drawn by him between March 30, 
1914 and December 19, 1916, which information when so 
obtaiiHMl, however, was not sufficient to explain the iinac- 
coiint(‘d for items carried in the suspense account as afore¬ 
said or just why the items carried in the account of the said 
Daniel Casey Stapleton were j)roperly chargeable to his 
said account, nor was it possible so to do until the book¬ 
keeper who ke])t the said books in Colombia could be lo¬ 
cated, which ])laintiff has succeeded in doing, as aforesaid, 
only witliin tin* last three weeks, and ])laintiff is now in- 
fo]-m(‘d, believes and avers that there are manv other items 
scattei*(‘d through its said books which are properly charge- 
abl(‘ and should be charged against the account of the said 
Dani(‘l Casc'v Sta])leton, the exact extent of which the plain¬ 
tiff is nnabh' to det(‘rmine without an accounting by the 
Kstat(‘ of th(‘ said Danit‘l (^isey Stapleton, he being now 
d(‘C(‘as(*d. 


6. Claiiititf is furthci- infornuMl, believ(‘s and avers, that 
throughout tin* full ])(‘riod of tim(‘ of the connection of the 
said Daniel Cas(*v Sta])h‘ton with tht‘ plaintiff, he was en- 
gage(l in div(‘rs sundry (‘iitcn-pi’ises in no manner allied or 
associat(*d with th(‘ business of the plaintiff, including 
min(‘s in South Aimn-ica, buying and selling curios, and 
various otlnn* (‘nt(‘rpris(‘s, to the purposes of which, as well 
as to liis own pei-sonal l)ank accounts at the National Ihirk 

Dank in New Voi-k City and elsewhere he diverted 
tJ tile funds of the plaintiff without its knowledge or 
consiMit, and siK'h information has been accpiirod by 
tin* plaintiff only witliin th(‘ past month. Plaintiff is un¬ 
able to state or ascertain the amount of the indebtedness 
of llie said Dani(*l Casey Stapleton or his estate in that re¬ 
gard without an accounting by the ecpiitable aid of this 
llonorabh* (V)urt. 

7. Plaintiff is furthei* advised, believes and* avers that, 
by i(‘ason of the jiremises, the said Daniel Casey Staple- 
ton b(‘came a trustee for the plaintiff, the funds so mis- 
appropriat(‘d by him as aforesaid became impressed with 
a trust in its favor, and plaintiff is entitled to trace the said 
trust intf) the assets of the estate of the said Daniel Casey 
Stapleton to recover the same therefrom. 
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8. Tliv said Daniel (’asey Stapleton (Ie])arted this lif(» 
heretofore, to wit, on the .‘h'd day of May, A. D. Itt20, and 
letters testaineiitai'y upon his will and (‘state W(‘re issu(‘d 
to tin* defendant hy this lIon(»rahle Court on, to wit, the 
10th day of dune, A. I). 1020. 

0. DnriiiL^ the last thr(‘e years of the life of the said 
Daniel (’as(*y Sta])h‘ton most of his time was s])ent in South 
Ameri(*a and in the States of .Arizona and California, and 
he sp(*nt very litth* time in this District and his wliere- 
ahonts fi'om time to time were unknown to th(‘ ])laintitT. 

Wherefore, and lH‘eans(‘ th(‘ plaintitT is without adetpiate 
i’(‘m(‘dy at law, it resp(*etfully j)rays th(‘ Court as follows: 

1. d'hat Stella Hamilton Staph‘ton, Kxeeiitrix of 
7 the I^ast Will and T(‘stam(‘nt and of th(‘ Kstate of 
Daniel Cas(‘y Staph‘ton, dee(‘ased, may he made 
])arty def(‘ndant to this hill, s(‘rv(‘d with proe(‘ss and re- 
(pdivd to answ(‘i- the exiireneies thereof. 

2. That, hv d(*er(‘(‘ of this Honorahl(‘ Court, it mav he 
deelaivd and (‘stahlish(‘d that Daniel Casey Sta])leton was a 
tinstee for tin* ])laintitT, and that all of th(‘ ])roperty and 
assets of his estate*, or so much th(*reof as may lu* n(‘e(‘s- 
sary for the pmpose or appro])riate to that (‘iid, may he 
impress(‘d with a tinst in favoi* of the plaintiff in lieu of 
th(‘ trust funds and ])i’op(*i*ties of the* ])laintitV misa])])ro- 
pi'iat(*d hy the said Daniel Cas(‘y Stapleton, and so tiaeed 
into his (*stat(*. 

d. d'hat all snitahh* and appro])riate accounts and ac- 
conntinirs hetw(‘(*n tin* parties may he taken und(‘r the di¬ 
rect ion of th(‘ ('ourt. 

4. That till* defendant may he r('(juir(*d to ])ay ov(‘r to the 
plaintitT tin* amount which shall he found in such account- 
iuiTs to 1 h‘ du(‘ to th(‘ ])laintitT from the Kstate of the said 
Daniel Casey Stapleton, docoasod. 

7). And that the* plaintiff may have* such other and fur- 
th(*r i*(*li(‘f as tin* natui'c* of its case may re(juire. 

AXHLO (’OLOMHIAX DKVKL()D.MHXT 
(d)., LTD., 

Hy K. 11. WLSTLAKL, 

Affif.-iti-farf. 

W. C. SCLLIVAX, 

Attorney. 
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State of New York, 

Hornuffh iff Ma)ihatta)i, ss: 

I, Fi. H. W(*stlakp, on oath say that I am the Atty.-in-fact 
and a,ir(*nt ol* the An^lo-Folomhian Development (\>mpany. 
Limited, named as ])laintitY in the foregoing and an- 
8 nexed hill, whose name 1 have subscribed thereunto 
in my said capacity; that I have read the said bill 
and know the contents thereof; that the allegations therein 
s(*t forth as of personal knowledge are true, and those set 
forth upon information and belief 1 believe to be true. 

K. H. WP'.STLAKE. 

Subscrih(‘d and sworn to before me this 9th day of De- 
(•(‘inber, A. I). 1920. 

I SEAL. 1 J. K. LOWEXSTEIN, 

Xofarif PitbJic^ K'nifjs Co., No. 194. 

('(‘I'tificate filed X. V. Fo. Xo. 177. 

X. Y. K(*gist(*r’s Oflice Xo. 1271. 

My commission expires March 30, 1921. 

Exhibit A. 


.Miunorandum of agnumuMit made this seventeenth day 
of .March, One thousand Xine hundred and Eleven, be- 
tw(‘en tin* .\nglo-Folonibian I)evelo])ment Company Lim- 
it(‘d, whos(‘ r(‘gist(*r(‘d ()llic(‘ is at Xo. 8 Old Jewry, in the 
(hty of London (hei*(*inafter calh‘d “the (\>mpany’'), of 
th(‘ one part, and Daniel Casey Stapleton, of Buenaven¬ 
tura, Colombia, S. America, of the other part, whereby it 
is agreed as follows: 

1. The said Daniel Casey Stapleton engages himself in 
the service of the Company and the Company agrees to em¬ 
ploy th(‘ said Daniel (\asey Stapleton for the period and 
upon the terms and conditions hereinafter appearing. 

2. 77o' said Daniel (7isey Stapleton will forthwith pro¬ 
ceed to Colombia, South America, and will upon his arrival 

there and thenceforth during the continuance of his 
9 engagement under this Agreement act as the Agent 
of the Company in Colombia and will faithfully and 
diligently and according to the best of his skill and ability 
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occupy and employ himself in that capacity and will de¬ 
vote so much of his time and attention to the atTairs of the 
Company as the Company's business may recpiire. 

.‘h 77/c en^a^emeiit of the said Daniel ('asey Stapleton 
shall commence as from the Eighteenth day of March One 
thousand nine hundred and Eleven and shall continue until 
the same shall he iletermined hy either the C'ompany or the 
said Daniel ('asey Stapleton hy ^ivin^ not less than Six 
calendar months ])revious notice to the other of tlnun to 
that elTect hut no such notice shall be ^iven which shall 
expire at an (‘arlier date* than the Eighteenth day of Sep¬ 
tember One thousand Xine hundred and twelve. 

4. Js remuneration for his services the said Daniel Casi*v 

• 

Stapleton shall he ])aid a salary as from the said Eighteenth 
(lav of March One thousand Xine hundrcMl and El(‘V(*n iin- 
til the (hdeiTiiination of his en^aj^ement hereunder at the 
rate of Oni‘ thousand 4'wo hundred ])ounds ])er annum and 
such salaiy shall he ])aid to him monthly on the last day 
of (‘Very month. 4'he ('ompany will also pay the r(‘asonahle 
and ])roper livinir and travelling: expenses incurred hy the 
said Daniel ('asey Sta]d(‘ton whilst en,i;au:(‘d in the service 
of the Company. 4'h(‘ ('om])any will also provide the said 
Dani(‘l Cas(*y Sta])l(‘ton with a first class ])assa^e and 
other pi-o])er trav(‘llinL^ (*xpenses from London to ('olomhia 
and if his (‘n,irair(‘m(‘nt shall he (letermin(‘(l hv notic(‘ und(‘r 
Claus(‘ .4 h(‘reof oi’ in—c()ns(‘(juence of perman(‘nt sickness 
and provid(‘(I In* shall return within one month after the 
(let(‘rminati(>n of his eni^a^em(‘nt a first class ])assaire 
Id und all oth(‘r ])r()per travellinti: exp(‘nses from (V)- 
lomhia hack to London. 

o. .Is and hy way of further remnnei-ation foi* his s(‘rv- 
ices under this A,irr(‘(‘ment tin* said Dani(‘l ('as(‘y Staple- 
ton shall, subject as h(*r(‘inaft(M* provided, he entitled to 
r(‘c(‘iv(‘ f]-om tin* ('ompany on the flotation—(dui-iiiir the 
continnanc(* of tin* (‘nirair(*m(‘nt of the said Daniel ('as(‘y 
Staph'ton h(‘i(*nndei’ or within One y(‘ar aft(‘r th(‘ deter¬ 
mination th(‘r(‘of) of (‘ach ('ompany which shall he fornu'd 
for the purpos(‘ (»f a(M|uirini; ])roperties or int(‘r(‘sts in ('o- 
lomhia five p(‘r cent (»f so many (if any) of the vendors’ 
shaivs of such Company as the Com])any shall he entitled 
to and shall itself r(‘ceive or if the Company shall not he 
entitliMl to receive any vendors’ shares of such Company 
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till* i-iirht to sul)s(*ril)o upon the same terms as tlie Com¬ 
pany tor Five per eent of so many (if any) of the working 
capital shanks of sncli Company as the (^oni])any shall 
itself 1 h‘ (‘nlith‘(l to snhscrihe for such right to he exer- 
cis(‘(l hy iiotic(‘ to the Company to he ])osted or sent within 
'riiiity (lays aft(*r notice recpiiring the said Daniel Casey 
Stapleton to do so shall have Ikhmi given to him hy the Com¬ 
pany and sncli I'ight if not so exercised to determine Pro- 
rifh'fl (lin'dIfs that th(‘ Company may n])on or before the 
flotation of any sncli Company ])ay or otTer to pay to the 
said Daniel Casey Staphdon a sum of Four thousand 
))onnds in cash and in such cas(‘ such sum shall he accepted 
hy tin* said Dani(*l Casey Sta])h*ton in full satisfaction of 
his rights (‘ither to a p(*rcentage of \ (‘ndors shares of such 
Company or alt(‘rnativi‘ly to snhscrihe for working capital 
shai’es of such Company. 

(). In tin* fnlfillnn*nt of tin* (lnti(*s to lx* j)(*id*orme(l hy 
tin* said Dani(*l Cas(*y Staph*t()n under the ])rovisions 
11 h(*r(*of tin* said Daiiic*! Casey Stapleton shall 
pi’oinjitly (»h(*y and carry out all of tin* pi*o])er and 
r(*asonahl(* or(l(*i‘s and (lir(*ctions of tin* (Vnnpany and will 
in all things to tin* h(‘st of his pow(*r woi*k in harmony with 
all tin* othei* (*in|)l()y(*s of tin* (Nnnpany. 

I. lltr said Daniel Cas(*y Stapl(‘ton shall not without the 
sanction in writing of tin* (Nnnpany either dni’ing the con- 
tinnanc(‘ of oi* aft(*i’ the (l(*t(*i*mination of his engagement 
nn(l(*r this Agr(*enn*nt r(‘veal oi’ jinhlish or dilnffr or com- 
innnicat(* to any p(*i-s()n oi* p(*isons any information doen- 
nn*nt i)ap(*r hook oi- otln*i- matt(*i- that he shall know of or 
h(-conn* poss(*sse(l of in tin* service* of the (N)mpany. 

S. // tin* said Dani(*] <Vas(*y Staph*t()n shall at any time 
n(*glect or |•(*fns(* or from any cause whatever (except 
thi'ongh teinpoi'ary sickn(*ss and (*ntailing ahs(*nc(‘ fi'om 
woik fo?' inoi-(* than Four months at one time) become or 
h(‘ nnahle to p(*i-foini or comply with all or any of the 
(lnti(‘s re(jiiir(*d of him or all oi‘ any of tin* reasonahle orders 
of tin* Company oi* shall pi-ove hinis(*lf inconpnitent oi* in- 
snhor(linat(* or shall in any way misconduct himself the 
Coinjxany may hy notic(* to tin* said Daniel Casey Staple- 
ton (l(*t(‘rniiin* this Agr(*(*m(*nt and theren])on this Agree- 
nn*nt shall forthwith tei-minate accordingly and the em- 
])loynu*nt of tin* said Daniel (^asey Stapleton hereunder 
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shall lu* at an (‘inl and tin* ('(nn|>any shall not (unless liis 
en^atreinont shall have hoen determined in eonseciiienee of 
j>(‘rinain*nt sickness) he re<|nired to provide* him with a first 
class passaure* hack to Ijondon. 

!t. A inf notice* nnd(*i‘ this Airre*(*me*nt shall he* u:ive*n hy 
se*inlimr the* same* e*ithe*r hy cable* e>r thi'eniurh the peist in a 
pi’e*j)aiel le*tte*r se*nt oi* addre*sse*el in the* e*ase e>f the 
rj (\nnpany to it at its i’e*u:iste*re*el (lllie'e* in Le)nelon anel 
in the* e-ase* ed‘ the* said Danie*! Casey Sta])le*ton te) him 
at 1 >m*naV(*ntni’a t’olomhia and sne*h notie*(* shall he de‘e‘meel 
to h(* se'i’vcd in oielinary e*onrse* of transmission en- ])e>st and 
in pi’ovini; sne*h se*i vie*e* it shall he* snnie*ie*nt te) ])re)ve‘ that 
the* e*ahh* or le*tte*r e*ontainini; the* ne)tie*e* was pi*ope*rtly ael- 
<lresse*el and elispatche*d or put into the* Cost ()tTie*e*. 

.I.v H'ihtrss the* Common Se*al of the* Ce)mpany anel the 
hand of the* said I)anie*l ('ase*y Staple‘ton. 

TIIK AXCLO DKVT. (M)., LTD. 
(Sird.) I). (\ STACLKTOX. 


'File* e-ommon se*al of tin* Amrlo-Colomhian I)eve*lopment 
(’ompany, Limite*el, was ln*r(*mite) anixe*el in the ])res- 
e*ne*e* of— 

II. L. SAiTL, 

Dirccinr, 

J. lULXDSlIAW, 

h'nr the ('niisnhddt( (inh/ 

FIrh/s nj South Afrua, Ltd. Srrs. 


Siu:ne‘d hy tin* ahove*-nann*eI Danie*! (’ase*y Stapleteni in 
t he* pre*se*ne*e* of 

(S-d.) F. i»i: MALLFT (d’XVXCIl A.M F, 

S Old drwrn, F. C., Ctvrh. 

(M. D.) 


L/sac/- iff I)rfrnd(iiit. 


* 


File*d March 1, 1021. 

* * * * 


«• 


Thi.^ 


s 


fe*ssin,ir 

plaint 


de*fe‘nelant hy prote*statieen, not aelmittim*: or eein- 
any of the* matte*rs anel thimrs in the Bill of Ceim- 
alle*ire*el, hy reaseen eef the many errors and imper- 
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r(‘(‘li(nis therein e(»ntaiiie<l, Init (‘xpressly reserving all ex- 
e(‘i)lioiis thei(‘to in tin* same manner as if she had filed a 
motion to dismiss, for answm’ to so mneh and such parts of 
said Bill as sin* is advised is mu-essary for her to make an¬ 
swer nnto, answin'inii’ says: 

1:J 1. 'fliis defendant, while without personal knowl- 

edice, assnm(*s fioin r(*t\‘r(‘nees in papers and letters 
that tin* alleirations eontaiiUMl in the first ])araKra])h of the 
Bill of (’om])laint are t riu*. 

'Phis (lel'endant is a eitizen of the Ignited States, now 
r(‘sidiim‘ at Washinirton, District of Columhia, and her late 
hnshand Danic*! Stapleton was during his entire life a 
eiti/A‘n of the TnitiMl Stat(‘s, 'Phat hei* said hnshand died 
on th(‘ .’Id (lay of May, IhlMl, in tin* District of Columbia, 
and she is the dnly (inaliti(*d exeenti'ix undm* his last will 
and testannnit, 

'Phis d(‘f(‘ndant is advis(‘d and ludic^ves that the con¬ 
tract refei red to in Dai'nirraph .‘I of said Bill was made and 
entei(Ml into hy and laUwemi tin* plaintiff (’ompany and the 
said I)ani(*l (\ Stapleton on tin* 17th (hiy of March, 1011, 
and that shortly tlnu’eafter tin* said Danicd (\ Stapleton 
enter(‘d upon the p(‘rformanee of his duties thereunder as 
aL^ent f(U‘ said (’ompany, hut not as i^inieral manajj:er as 
alh*ir(‘d in the Bill of (’omplaint. 'Phis defendant av'ers, 
howev(*r, that tin* limitiMl powiu’s conf(*i*i’ed upon said Dan- 
i(‘l (Ms(*y Staphdon under said contract W(*r(* materially 
(*nlarir(Ml hy a powei* of attoiniey from said plaintitT to said 
Stai)h‘ton of dat(‘ March 2.‘I, IJMl, and for I’easons herein- 
altiu’ set foith. Dor irr(‘at(‘r eeidainty as to the powers 
and dnti(*s eonferi'ed and impos(*d, how(‘ver, this defend¬ 
ant asks that the oriirinal power of attorn(*y of March 23, 
1!M1, h(* pi-odneed hy said |)laintiff. 'Phis defendant fur- 
thei- avers on informati<ni and heli(*f and charges that the 
aeeonnts of said (’ompaiiy were k(‘pt hy the officers and em¬ 
ployes of said Company in its offic(‘s in Dolomhia, South 
Annuiea, who, from time* to time, and at stated 
14 periods, t ransmit t(*(l stat(*m(‘nts therefrom and 
eoj)i(*s thei'eot to the offie(* of said (V)mj)any in Lon¬ 
don, Piiiirland. I hat tin* hooks and records of said Com¬ 
pany wer(‘ opcMi always to tin* inspection of the officers of 
said (^^m])any, and wei’o in tact the subject of inquiry and 
review hy said officers, and she denies that the said Daniel 


12 


AXGLO-COLOMBIAN DKVELOPMENT CO. VS. 


(’. Stai)I(‘ton wholly, or in any manner, failed and neglected 
or omitted to account as charged in said I^aragraph 3 of 
said Bill, as hei(*inafter more fnlly shown and set forth. 

4. Answ(*ring Paragraph 4 of said Bill, this defendant 
has no delinit(‘ oi’ ]K‘rsonal knowledge of the change in 
manageimmt, control and stock ownershi]) of the plaintiff 
Company, or of the natni'e of said change. She is advised 
and l)eliev(‘s that because of contrary views between the 
plaintitT and said Daniel C. Stapleton regarding the rights 
of said Stapleton nnd(‘r tin* contract of .Mai'ch 17, 1911, in 
stock companies to lu* foinu‘d by and under the plaintitT 
cor])oration, and b(‘(*anse of ditT(*r(*nc(‘s between said Sta- 
co] ])oration, and becanst* of diffe]’(‘nces b(*twe(‘n said Staple- 
ton and Lewisohn and Son, who were tin*!) in control bv 
stock ownershi]) of tin* South Ann*rican (lold and Platinnm 
Company, as to tin* bnsin(*ss jjolicy of said last mentioned 
Company, tin* ag(*ncy of I)anii*l Cast*y Sta])leton was, by 
notice* of March 2(), BBT, t(*rminat(*d, to take etTect six 
months tln*r(*aft(*i\ 'This (h*f(*ndant d(*nies that throughout 
the (*ntir(* time* of his, I)anie*l Cas(*y Staph*toiCs employ- 
nn*nt and conn(*ction with tin* plaintiff. In* was “in fnll, com- 
ph*t(* and sn|)i-(*nn* chai*ge* and conti’ol of plaintitT's bnsi- 
in*ss in tin* Cnit(*d Stat(*s of Colombia, South America, 
and of tin* k(*(*ping of its books, accounts and records,” but 
av(*rs that In* was, ninh*i’ tin* conti’act of March 17, 
17) 1!B1, tin* conti<l(*ntial ag(*nt of tin* plaintitT, “to obey 

and cany out all of tin* pro])(*r and n*asonable orders 
and dir(*ctions of tin* Company." And further, that the 
saiel elnti«*s of tin* said Dani«*I (^is<*y Stapl(*ton nnd(*r said 
conti-act w(*?*e limit(*d by tin* te*rms of said contract and 
that a i‘csieh*nt manage*!* e)!* ma!iage*!*s a])])e)i!!teel by the 
(’ompa!iy, as this ele*fe*!nla!it is i!ife)!*n!e*el a!iel b(*lieves, were 
le)e*ate*el i)) Ce)Ie)n!bia, whe) liael e*e)!it!*e)l a!!el sn])e!*visie)n of 
all !*e*e*e)!-ds, beeeeks e)f ae*e*e)n!it, eVie*., the*se* be*i!!g always in and 
!i!iele‘r the* e-ha!*ge* e)f ])lai!itilT\s be)«)kke*e*])e*!*s a!!el acce)n!!t- 
a!!ts; a!)el tn!*the*!*, that state*!ne*!!ts e)f ae*e*e)n!its were by such 
e*m])le)ye*s t ! a!!smitte*el freem time* te) tin!e* te) the Lo!nlon 
e'ffie*e* of the* plai!itiff. 

A!iel fnrthe*!* a!isw(*ri!!g saiel Paragraph 4 e)f saiel bill, 
this ele*fe*!iela!it ele*!!ie*s that (*ither be*fe)re* e>r after 1918, e)r 
at an\ time*, the* plai!!titT, e)!* any e)t its e)tlie*(*!*s, hael e)r (*onlel 
have a!iy gre)n!!el e)r r(*ase)!! te) elistrnst said Daniel C. 
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Stajilotoii, or to accuse him of maladministration or mis¬ 
appropriation of the mon(‘ys or ])ro])erty of the plaiiititT. 

T). In answer to Ihira^ra])h o of said Bill of (\)mplaint, 
this defendant, on information and belief, denies the allega¬ 
tions therein contained, and says that the hooks and ac¬ 
counts of tlu‘ plaintitT were not under the di]*ection of said 
Daniel (\ Stapleton, who was, in the performance of his 
duties as agimt, fiHMpumtly absent from the office of the 
])laintilT in Colombia, and from the United States of Co¬ 
lombia, and that said books were kept by the employes and 
agents of th(‘ Conpiany as hereinbefore stated, and were 
always o])en to the Conpiany’s inspection. That the debit 
balance alleged on the general account of ‘‘in ex¬ 
it) cess of $4(),0()().()(),” bnt stated in the copy of account 
furnished the said Daniel Casey Stapleton on July 
14, 1917, to be $41,419.7)2, and in the suspense account, that 
is an account of items nnex])lained of “nearly $20,000.00” 
but stated in said co])y of statement of account of July 14, 
1917, to be $19,87)7.14, represent an indebtedness from said 
Daniel Casey Sta])leton to th(‘ ])laintitlf, bnt does, as this 
(h‘f(‘ndant is informed, re])resent expenditures made by 
said Dani(‘l Cas(‘y Stapleton foi' and on behalf of the plain- 
titT Company, and by authority of said |)laintiff, covering 
purchases of ])rop(*rty, sidtlemmits of controversies, pay- 
nnnit of wag(‘s to native's which had to be in cash, the ne¬ 
gotiation of (*onc(‘ssi()ns, and otlu'r transactions confi¬ 
dential in charact(‘i’, and tin* ite'ins of a(*connt were so recog- 
niz(‘d and admitt(‘d for a long period of time by the plain- 
tilf Company, bnt that th(‘ various ])ayments making ii]) 
said sums W(*i-(* not t‘ntei*(‘d or propeily allocated or charged 
on tin* books of tin* Com])any tln-ongh the failure or neg¬ 
lect of th(‘ bookk(‘(‘p(*rs and accountants of the plaintiff to 
make entries or ])ro])er entries from time to time as said 
(‘Xix'iiditnres W(*re made oi* reported. That this defendant, 
finding among tin* papers of tin* said Daniel Casey Staple- 
ton the (*o])y oi- stat(‘m(*nt of acc'onnt hereinbefore referred 
to, complete in form, as having been furnished said Sta- 
ph'ton on July 14, 1!)17, is nnabh' to understand the diffi- 
v'ulties in investigation (*omplain(‘d of by plaintiff, or to 
appreciate the difficulty alleged to be due to the absence of, 
or inability to find, one of the bookkeepers of said Com¬ 
pany. She denies any pretense on the part of said Daniel 
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Casey Stapleton in his stateiiunit of inability to assist in 
matter of aeeonntinir or (*x])laininu: items involved. 

17 She avers that on several occasions the said Daniel 
(’asey Staph*ton in writimr and verbally, as she is 

advised, stated his inal»ility to irive such assistance or ex- 
])lanation Ix'cansc* of tin* fact tliat the l>ooks ot account \v(*r(* 
kept liy the plaintilT in ('oloml»ia; that he Innl (Oily b(‘cn 
(►ccasionally at the ollici* <»f the plaintiff in t’olombia even 
while statioiK'd thei'e, and had b(*en fi’etpumtly abs(*nt trom 
('olombia, and for tlu* rt‘ason also that tlu* clu'cks, vouchers 
and rt‘ceipts coviu’inu: said itcuns had lu‘en, as this defend¬ 
ant is advis(Ml, I’etnrned or sent to the ])laintitT\s otbee by 
the X(‘w Volk Hank on which said ch(‘cks wen* drawn, and 
that without said checks and voucIkus he could not idimtify 
tlu* items of ex]u‘nditur(* coven*d by said clu‘cks, and be- 
caus(* also that all tlu* ])a]K*rs and ]»ro])(‘rty of whatever 
kind lM*lomrini; t<> or coniu*cted with tlu* ])laintitT had been 
turiu*d ov(*r by the said l)ani(*l (’as(*y Sta])h*ton, under the 
direction (d’ tlu* plaintilT, to its ai^emt in X(*w York; and this 
def(*ndant (h*nies that the said Stapleton concealed the 
checks n*turiu*<l to tlu* otbee in Colombia amom; old pa])i‘rs 
of tlu* Company, and avers that tlu* oflici* and all of tlu* 
])a])ers wen* und(*r tlu* dii’(*ction of the (‘mploy(*s and otlicers 
in Colombia of tlu* jdaintitT, and slu* (leiru‘s that tlu* said 
I)ani(*l Cas(*y Stapleton repres(*nt(*d that tlu* said checks 
W(*n* located (*ls(*whei'(* than in tlu* oflict* of the ])laintitT in 
Colombia, oi’ that he faih*d or omitted to state* or disclose 
any fact in coniu‘ction tlu*r(*with in his knowh‘de:e. 

ti. ^riiis (h*fendant is infoi'incd that tlu* said Danit*! Casev 

• 

Staph*ton did have otlu*r int«‘rests in South .\nu*rica, but 
this ceuulition (*xiste(l b(‘for(* and at the time of his 

18 em]>loynu*nt by tlu* plaintilT in Ibll, aiul was well 
known to said plaintitt at tlu* time* said contract was 

made* and t*nt(*r(‘d into, and d(*f(‘ndant d(*ni(*s that tlu* said 
Stapl(*ton was (‘iiiraircMl in tlu* buyiiiir and s(*llini; of cui-ios 
on account ot said int(*r(*sts, (»r on his own account, with 
the exce‘j)tion that he did buy some* curios foi’ his own use or 
as irifts to his family and fi-i(*nds, but these* we*re ])aid for 
e)ut e»f his own mone*y, anel tlu* mone*ys of the* ])laintitT were 
ne)t use‘el e>r ap])lie*d or elive*rte*el e>r eh-positeel to his ace*e)unt 
in this manner, e>r in any manner misap])lieel e)r appropri¬ 
ated to his own use. 
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7. Wliile Para^naj)!! 7 states largely a eoiielusioii of law, 
the (lefeiulant denies that the said Daniel (^isey Stapleton 
he(*aine or was a trustee for the ])laintitT, she denies that 
tluo’e was t‘ver any inisap])r()])riation hy Idm of the funds 
of the ])laintifT, or that any funds of said ])laintitT were so 
us(*d or ex])end(‘d hy said Daniel C^isey Sta])leton except 
riichtfully and for the use and henelit of the ])laintilT, and 
that no condition oi’ relation was created or ever existed 
that, would entitl(‘ th(‘ plaintiff to assei*t a trust or claim 
against said Dani(*l Casey Sta])leton or his estate. 

8. This dedendant admits the allegations contained in 
Para^rai)h 8 of said Bill. 

d. This defendant dcniii's that during the last three yeai’s 
of the life* of said Daniid (\ Sta])l(‘ton, most of his time was 
spent in South AnuuMca and in the Stat(‘s of Arizona and 
(^ilifornia, and that hi‘ sp(‘nt V(‘ry little time in the Dis¬ 
trict, and that his wher(*ahouts from time to time were un¬ 
known to th(‘ ])laintilf, hut on the contrary avers that dur¬ 
ing:: lh(‘ last thre(‘ years of his life, the said Daniel (\ Sta- 
])leton was almost continuously in Washington, D. C. 
Id 11 is oidy absence of any material length was from 
Api*il 1!)18 to July 1918, when he was in South 
.\nu‘ri(‘a, and fi-om Kc'hriiary 28, 1919, to October 1, 1919, 
in whi(*h tinu* he visit(‘d Arizona and California, leaving 
his family in California and ^^oin^ foi* a brief ti*ip to (\‘n- 
tral Am(‘rica, but, as stat(Ml, returned to Washington, 1). C. 
by ()ctob(‘r 1, 1919. AVith th(‘se (‘xce])tions, and with occa¬ 
sional ti-ips of bi-i(‘f moment to Xew York and Atlantic 
City, h(* was continuously in Washin^don, and in Ids ab- 
s(‘nc(*s his house* was op(*u, and tin* fact that communica¬ 
tions could at all tim(‘s reach him throu<^h mail to the 
house was well known to ])laintiff and its aji:ents. That he 
was, while* in California, con-es])onded with by James 
McDouiral, a din‘ctor of the* South American Gold & Plati¬ 
num Company, a company that owns and controls the 
plaintiff company. And further, that the said Stajdeton 
was duiinii: that time* in communication with PI. H. AVest- 
lak(*, 11 (*a.sui’(*r ot the* South v\m(*ri(*an Gold & Platinum 
Company, and ae:(*nt of the* jelaintilf, juid who, on belialf of 
the* plaintiff, sii^ned and swore to the Bill of Complaint in 
this cause filed. 
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For tnrtlicr answer to said Bill of (\)mplaint, tliis de¬ 
fendant says that she is iid*ornn*d and ludieves, and tliere- 
fore avers, that tin* said Daniel ('asey Sta])leton was re¬ 
luctant t(» enter into tin* (*mi)loynn*nt of the plaintiff be 
cause of his interests in mines, lands, cS:c., in Fciiador and 
(fthtrirht'rr, hut was urucil by the plaintitl to b(*coiiu* its 
ai^ent iu tin* <levelopnu*nt ot its interest iu ( olombia, and 
this bt*caus(* of his sp(*cial knowledirt* of the business which 
the |)laintitT was dev(*loi)in,ir and becaust* of his standing 
and inthu*nce with tht* ofhcials of tin* Fnited States of Co- 
lond)ia, his acMiuaintancc* with the ccuintry and the 
‘JO lan,i;ua,i^(* and habits (»f the natives. That tinally, 
ainl b(*cause of iepeat(*d iinjxu’tunities on the ])art of 
the of[ic(*rs of the plaintitV Foinpany, he agreed to the eni- 
ploym(*nt, and the contract of March 17, 1011, was i*nt(*re(H 
into and by its provisions the said Stapleton was ai)])oint(*d 
to act as auent, and was in that cai)acity to (h*vote so much 
of his tiim* and att(*ntion to the atfairs of the Fom])any as 
the business of the (‘ompany miirht r(*(pure. And further, 
that “in the fultillment of the duties to be performed by 
the said Daniel Fasey Staph*ton uudei* the ])i*ovisions here¬ 
of (of said contract) the said Daniel Fasey Sta])leton shall 
promptly ob(*y and carry out all (d* tin* pi*oper and rea- 
sonabh* orders and di]‘(*ctions of tin* (\)m])any, and will in 
all thin,ITS to the b(‘st of his ])ower work in harmony with 
all the otln*r (*m])loy(‘s of the Fom])any.” 

That tin* coidi(h*ntial natiiin* of this (*mploynn*nt is shown 
in Ihiratri'nph 7 of the contract, which r(*(juir(*s that tin* said 
Stapleton shall not “t*itln*r durinir tin* continuance of or 
after the t(*rmination of his (‘ni^airenn*nt under this ai^ree- 
meiit, reveal or publish or divulire or communicate to any 
person or p(*rsons any information, document, pa])er, book 
or other matter that In* shall know of or become possessed 
of in the service of tin* F(un])any.“ 

That foll(>win^ tin* (*X(*cution of said contract of March 
17, 1911, the plaintitT Fompany, this (h*f(‘ndant is advis(*d 
and believes, and therefore av(*rs, irave to the said Daniel 
(’asey Staph*ton tin* power of attoiaiey referred to in 
Para^n’a])h J of this answer, which ])ower bears date of 
March ‘23, 1911, whereby the said Daniel Fasey Stapleton 
was empowered to j)iirchase or to obtain options or refusals 
of purchase or to exchange or otherwise acquire and to 
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sell, exchange or otherwise dispose of lands, build- 
‘J1 ings, mines, ])roperties, rights, concessions, claims, 
()])ti()ns, interests, shares or securities, to enter into 
any agreements or contracts in res])ect thereot or tor shar¬ 
ing profits union of interests or joint adventures or other 
like comhinations with any other person or Company uj)on 
such terms and conditions as the Attorney in his discretion 
may think tit, to (‘m])loy necessary clerks servants and 
others, to draw upon any hank or hanks, individual or in¬ 
dividuals tor all moneys standing to the credit of the (^om- 
j)any, to open accounts with any hank in the name of the 
Company, to di*aw, suhscrih(‘, endorse and negotiate all 
clu'cks, promissory notes, hills of exchange and other mer- 
chantahlc and negotiable instrunumts ])ayal)le or receivable 
by (U‘ for the ])ur])oses of the Company, to demand, sue for, 
r(‘cov(‘r and receive all sums of money, goods and proper- 
ti(‘s, to prosecute and defend suits, to carry out and com- 
pl(*te contracts and agr(‘enu‘nts for the sale and purchase 
of any lands, buildings, mines, jiroperties, rights, conces¬ 
sions, to make sign, seal, execute, deliver, acknowledge 
any contiact, agreement, deed, l)ill, instrument in writing, 
necessary and pro])er to be entered into, and to deliver the 
same, and in doing this to use the name of the Company, 
to ap])oint substitute or substitutes and to delegate and 
conlVr upon him or them all the powers and authority con¬ 
ferred upon said Attorney, said Power concluding. 


“Aml the ('ompany do hereby covenant with the said 
Attorni'y to ratify and confirm all and whatsoever the said 
Attoincv oi- his substitute or substitutes shall do or cause 
to be done in and about the premises.” 

That und(*i* said contract and said power of attorney the 
said I)ani(‘l Casey Stapleton entered into the service of the 
plaintiIT and devoted much of his time and energies 
*J*J in the ])erformance of the duties imposed upon him 
by virtue of this employment. That the conditions 
in Colombia were adverse and difficult and dangerous, 
changes in (Jovernment and attempted changes in Govern¬ 
ment, existing hostility between different castes and di¬ 
visions of the natives, the fact that the river courses along 
which the works of the Company were maintained were 
dangerous to health, all contributed to impede progress and 

2 — 4001 ^/ 
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to r(‘(juirt* an cMiormous outlay of labor, energy, and diplo¬ 
mat u* direction, which was unfailingly given hy the said 
Daniel (’. Stapleton, to his financial loss and to the detri¬ 
ment of his health, which became eventuallv undermined 

hv the climatic conditions of the territorv in which he 

• * 

worked. 

That the sai<l Stapleton made advantageous trades, many 
of them being condnct(‘d with the utmost secrecy: that he 
organized the nativ(‘s into laboring forces, and was ofttni 
comj)elle<l to expose himself to dangers from climate and 
from peo])U* in his elTorts to s(*rv(‘ the ('om])any. 

That when In* wtnit into the employment of the Company 
he was negotiating on his own account for the ])urchase of 
lands in (’olombia, and wIumi In* b(‘came an agent of tin* 
C\)mj)any, baving conclu(b*d tln*s(* in*gotijitions succ(*ssfully 
at a cost of $"),()()().()(), he tunn*d ov(*r the tith* of these* lands 
to tin* (’ompany without ])rofit to himself, lands that ])rov(*d 
to lu* of gi-i*at value, tin* platinum contt*nt tln*r(*of alon// 
lH*ing valued by tin* t*ngineers of ])laintitT as worth ^dor),- 
()()().()(). 

That his work was fri*qin*ntly comm(*nd(*d by the olficers 
of the (’ompany, and in a lett(*r sigin*tl “lianas,” the presi¬ 
dent of the (’om])any, dat(‘d Si*])lember ‘Jl, IDIM, the 
-.‘1 appreciation and commendation (d‘ the* (\)m])any is 
fully ex])ressed, and in this letter the following is 
found: “But vour h*tter of 24th dulv has shown us that von 
know the country and the ])eoj)le and its ways, so that oui* 
(luerulousness was not justifi(*d, and that we shall be wise 
to leave it to yonr discretion where to mass your troops for 
defense or attack.” 

That on October 2.‘b DM5, the plaintiff Company, by letter 
of that date, wrote: 

“The Board are satisfied to l(*av(* it to vour discretion 
to grant such ])owers to Messrs, (’utbill and Hacines as you 
think desirabh*, r(*cognizing that you must be in a better 
position to judge than th(*y are tv> what extent it is conven- 
ieut to delegate vour authoritv.” 

With this letter they forwarded to said Staj)leton a copy (d* 
the power of attorney above referred to, stating: 

“In case you should not have a copy of your j)ower with 
vou, we enclose one for reference.” 
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Otlior commendatory expressions are to be found in let- 
t(*rs from the oflicials of said ])laintilT (^omjiany. That in 
Tael there was no criticism but only commendation, until in 
the latt(‘r part of 191(), when the ori»anizatirn of the South 
American Gold & I’latinum Gom])any as a holdin-*- cor])o- 
ration was proj(‘cted by the plaintitV Company, and shortly 
lhereaft(*r incor])orated. That at this time the said Daniel 
8ta])let<ni clainn‘d under the contract (d* Marcdi 17, 1911, 
live per c(*nt of tlK‘ stock of said Soutli Anu‘rican Gold & 
IMatiimin (’onipany which was issued to the ])laintitT (lor- 
I)oration as vemlor's s!iari‘s, whi(‘h claim was rejected by 
tlu‘ plainlilT corporation, wlio denied the interpretation 
plac(‘d on said conti’act by said Stapleton, and who directed 
that *J(),I)()(I shares of tlie stock of said South American Gold 
cV Platinnm Gompany of the j)ar value of $0.00 a 
24 sliai'c should be ti*ansf(‘rr(‘d to said StajiUdon in full 
s(‘ttlenient of his rights under the contract, instead 
of about 4b,l)(i0 shares as claimed by said Daniel (k Staple- 
ton. That said Daniel (\ Stapleton refused to receipt for 
said stock, and ])rot(‘sted to the plaintiff (\)m])any that such 
a transfer was not in accordance with the letter and s])irit 
or |)i'ovision of said conti’act. That said jilaintiff Company 
adhered t(> its ])osition; that said Daniel C. Sta])leton re¬ 
tained tin* stock but protested against the action of the Com¬ 
pany, and V(‘ry positively presented his views and conten¬ 
tions. 'I'hat this defendant is advised and believes in this 
condition, tin* said Danic*! C. Sta])leton determined to ^o to 
Innidon, notwithstanding' the unsettled conditions brou<>jht 
about by the world war, and cann* on to Washington with 
his family in Xovember, Ittlb, with the ])urj)ose of later 
proc(‘(‘din.i»' to London, one of the r(‘asons of the trij) beinji; 
his i)itcn(h*d clfoi't to insist n])on his int(*r])retation of this 
coniiact. That the dinicnlt conditions »*rowini*' out of the 
war (h'cidcd him to remain at Washini;'ton until such condi¬ 
tions wci'i* inijiroved, and thereupon a hoim* was purchased 
on .lannary lb, 1917, and when in April of 1917 the United 
Stat(*s entered actively into said war, his j^oin^ to Linidon 
was indefinitely post])oned, and said Daniel C. Stapleton’s 
r(‘si(lcnce in Washini»ton thereafter contimu*d until the date 
of his death in May 1920. That in March of 1917, the said 
Daniel (’. Stapleton received from James McDou^al, at¬ 
torney, a letter of date March 26, 1917, giving him formal 
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notice “tlint tin* Aii^lo C'olomlnaii Development Company 

desires to and lierebv iloes terminate voiir contract of em- 

• « 

ploymeiit witli said (\>mpany at the earliest date allowable 
under said contract, and the said Ani^lo Colombian 
25 l)evelo])m(*nt ('ompany res(‘rves to itself the rii*ht 
to show that am])le notice of the tmmination of con¬ 
tract was i^iven prior to the date of this h‘tter.” 

Karlv in the v(‘ar ItUT h‘tt(*rs were receiv(‘d hv Daniel 

• • • 

C. Stapleton from W(*stlake, who siu:n«d himself as 'rn‘as- 
nrer of the South Aimo’ican Cold and IMatinnm Company, 
and from othm's, containini; copies of accounts charii(‘d to 
the said Dani(*l C. Staph*ton on the hooks of tin* Aniilo 
Colomhijin D(‘velo])ment (’ompany, containini'’ balances 
from otlu‘r statenunits hrou.irht forward, and nMjuestiiiLr that 
tin* said Daniel C. Stai)h*ton wonld (‘Xplain these charu:(‘s 
in ortler that they miu:ht he allocated to the ])ro])(*r accounts. 
That the said Daniel (Stapleton answ(‘i’ed thesi* sev(‘ral 
communications, and in n‘])ly stated that those accounts, 
r(*ceij)ts and vouchers wert* kt*])t in Colombia, and that In* 
could not (*xplain tin* (*ntries made by tin* bookk(*e])(*rs in 
Colombia lH*cans(* tin* cln*cks had b(*(‘n sent bv tin* Xi*w York 
Dank on which t tn*y wen* drawn to t in* ollict* of t he (’ompany 
at Colombia, and in a lett(*i'dat(‘d April 11, ltd7, addr(*ss(*d 
to the plaintitT Comjniny Daniel C. Sta])h‘ton wrote* “ 1 have 
no data at hainl rt*Iatinir to tln*s(* accounts, and have* nothini;’ 
in my pe)sse*ssion be*le)ni*inn' tee the* Ceun])any. Kve*rythinti: 
I hael was ele*live*i’e*d into t he* e)nie*e* of t he* (loleHie'lels (’ompany 
in Xew Ve)rk." The* (ioleltie*lels Com])any be*ini*‘ the* Ame*ri- 
can a.ire*nt in Xe*w York for the* plaintiff Ce>mpany. 

'riiat while* at this time* the* plaintitT (’eunpany was in 
pe»ssessie)n e>f state*me*nts eef ae*e*(mnt showini*’ tin* alle*iie‘d 
ameuints elue freem saiel Danie*! (\ Staph*te>n to the* ])laiii- 
tiff (Nunpany, state‘el anel re*lie*d on in the* Dill of Com- 
2() plaint in this e*ause‘, anel althouuh the*se* ae'e-enints we*re* 
maele* up fre>m be)e>ks ke*pt, as this ele*fe*nelant is ael- 
vise*el, by the* b(»okke*e‘pe‘rs, ace*euintants anel manaue*rs eef 
the ])laintiff Company in South Ame*rie*a, beneks, re*corels and 
acce»uuts that we*re* ne)t unele*r the* e'emtreel eef saiel Dauie*I (\ 
Staple*te)n, who was only e)e‘e‘asionally, eve*n when weerkin^' 
in South America at the* e>tlice* e>f the (5)m])auy, his eluties 
tnkiuii: him elsewhe*re, anel altheumh em June 2S, 1917, a 
demanel fe)r an acceuintini** was maele* em saiel Daniel C. 


STELLA HAMILTON STAPLETON, EX., ETC. 


21 


Stapleton in a letter signed Goldfields American Develop¬ 
ment Gom])any, Ltd., J. W. Brown, Attorney, the said 
plaintitV took no step to enforce this claim, brought no suit, 
nor even threatcnied a suit against said Daniel C. Stapleton 
during HUT, IDIS, DD, and uj) to the date of his death in 
May l!>2d, notwithstanding the fact that they knew, and 
w(‘re ciunmunicating with him at his residence in Washing¬ 
ton all during said jieriod, and this defendant charges that 

hecanse of the nature of their claim thev waited until his 

* 

death and seven months thereafter before filing this suit 
against his executrix, who in the nature of things would 
hav(‘ hut slight personal knowledge, if any, of the matter 
sued upon. Furthermore, they not only waited until the 
condition and situation of the ])arties was materially 
changed by the death of said Daniel (\ Staj)leton, hut until 
other witnesses having personal knowledge of the facts re¬ 
lating to said accounts and tlie methods used in the trans¬ 
action of tli(‘ hnsim*ss of said phiintitV in connection with 
said accounts, have luH'ome scattered and their present 
wliei’eal)onts lost and unknown to the (Udendant and when 
evidenct* of the original trjinsactions relating to said ac¬ 
counts and which might have been avaibnl of hv this 
27 (hd'eiidant, has by th(‘ lapse of time been lost or do¬ 
st rov(‘d. And this d(‘f(‘ndant savs that bv reason of 
• * » 

all th(‘ facts hereinlud'on* s(‘t forth, the said plaintiff has 
luHMi guilty of lach(‘s^ and it would be iiuMiuitabh* and un¬ 
just to permit it now to (‘iiforce its stale demand against the 
estate of said Daniel G. Stapleton. 

That Paragraph 9 of said Bill, framed evidently to defeat 
the claim of laches, is absolutely without foundation in fact, 
as has been shown heretofore in this answer. That in June 


(d* Dll), James McDougal, who was then, as this defend¬ 
ant is advised and believes, a director of the South Amer¬ 
ican (lold & Platinum Gompany, the holding company of the 
plaintitT, and who had been in correspondence with Daniel 
G. Stapleton in 11)17, regarding the accounts of the Anglo 
Golombian Develo])ment Gompany, and who on April 10, 
1017, addressed a letter to said Daniel C. Stapleton at his 
residence 1017 Massachusetts Avenue, Northwest, Wash¬ 
ington, D. (\, signed Anglo Golombian Development Com¬ 
pany, Ltd., James McDougal, Attorney, negotiated through 
agents in Galifornia where the said Daniel C. Stapleton was 
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on a visit, the puivhaso of tlio 2(t,0()0 shares in the South 
American (Johl & IMatinum (’oinpany herein))efore referred 
to, for the sum of $1(M),()()().()(), or $;■).()() per share, although, 
as this defendant is advised, at or about the time of sale an 
underwriting syndicate had taken over some of the stock 
at $7.00 a share, and another at $10.00 a share, and although 

a few davs after the deliverv of the stock it was active on 

• • 

the curb between $14.00 and $14.50 a share, which facts this 
defendant is advised and believes were known to said 
28 McDougal but were unknown to said Daniel C. Sta¬ 
pleton, and although this sale was consummated at 
Riggs Xatifuial Bank, and the stock delivered to McDougal 
by said Bank, the j)laintitT in this cause intimates, if it does 
not assert, that for the purposes of suit and service the 
whereabouts of the said Daniel (\ Stapleton was unkiH)wn 
to the plaintitT. 

This defendant therefore denying the allegations con¬ 
tained in the bill; denying that the statements of account 
referred to in said Bill represent moneys due by said Daniel 
(\ Stapleton to tlu* plaintitT; denying that the said Daniel 
(\ Staph*ton is indebted in any sum whatever to the ])lain- 
tid ; denying that tin* said Daniel (\ Staph‘ton ever made 
any false*, or dcc(‘])tivc, or misleading statements to the 
plaintitT, or any of its agents; denying that the said Daniel 
r. Stapl eton s(*cr(‘t(*d or stor(*d, or caus(‘d to be* secr(*t(‘d 
or stor(‘d the checks which the* Bill admits were found in 
the oftice ot the ])laintitT, which office was under the con¬ 
trol and direction of the agents of the ])laintitT; denying that 
the wh(*reabouts ot said Daniel Stapleton was for uji- 
wards f)f thr(‘(* y(‘ars unknown to plaintitT, avers that said 
Daniel (\ Staph‘ton faithfully performed all of the obli¬ 
gations and duti(*s impos(‘d ui)on him under his emj)loy- 
ment by said plaintitT and faithfully, honestly and fully 
account(‘d f(»r all mon(‘ys and property coming into his 
hands or und(*r his control (u* (‘xpeiided by him for and on 
behalf of said plaintitT, and said plaintiff is not entitled 
to the reli(‘f ask(‘d for in said Bill. 

Furtlicr answciiiiir said Mill of Complaint this (UdVnd- 
aiit says that the plaintitT oiprht not to have or maintain its 
said Bill of Comithdnt hocanse she says that the plaintilT’s 
*dh ir(<l <<His(* ot a<*tion arost* moi*e than thret* \'ears 
2!» next before the filini; of said Bill of Complaint, and 
said cause of action is therefore barred bv limitations 
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under the statute in such case made and provided, and this 
defendant prays tliat she may have the same benefit there¬ 
from in this her answer as if she had formally pleaded 
said statute. 

And having fidly answered this defendant prays to be 
hence dismissed with her reasonable costs in this behalf 
incurred. 

STELLA HAMILTON STAPLETON, 
Executrix of Daniel Casey Stapleton, Deceased, 

HAMILTON & HAMILTON, 

OEOKOE E. HAMILTON, Jr., 

Attys. for Deft. 

I, Stella Hamilton Stapleton, do solemnly swear that I 
have read the fore^oin^ answer subscribed by me as Execu¬ 
trix of Daniel Casey Stapleton, deceased, and know the con¬ 
tents thereof; that the matters and things therein stated 
on ])ersonal knowledge are true, and those stated on in¬ 
formation and belief I believe to be true. 

STELLA HAMILTON STAPLETON. 

Subscribed and sworn to before me this 28th day of 
February, A. D. 1921. 

[sEAL.l LOUISE F. DYER, 

Notary Public, D. C. 

30 Final Decree. 

Filed March 22, 1926. 

****•## 

This cause coming on for final hearing, and after the 
taking of all testimony offered by the plaintiff, and consid¬ 
eration of the same, the court being of the opinion, and 
finding as a fact that no fraud, deception or concealment 
was shown to exist or proven, and that the plaintiff’s cause 
of action is barred both by tlie Statute of Limitations and 
laches, it is thereupon this 22d day of March, 1926 

Adjudged, ordered and decreed that the defendant’s mo¬ 
tion to dismiss the bill of complaint be and it is sustained, 
and said bill is accordingly dismissed with costs to be 
taxed by the Clerk. 

WALTER I. McCOY, 

Chief Justice. 
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The plaintilT, in o|>en court, notes an exception to the 
fore^oin^ action of the Court, and from the foregoing: de¬ 
cree not(*s an appeal, which are hereby allowed, this 22d 
day of March 1!)2(), and the pinialty of its costs of undertak¬ 
ing on appeal is fixed at One Hundred Dollars ($100.00). 

WALTER I. McCOY, 

Chief Justice. 

Approved as to form onlv. 

AV. (\ SULLIVAN, * 

Aftoruej/ for Plaintiff. 
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Memorandum. 


April 0, 1020.—Undertaking for costs on appeal approved 
and filed. 

Assiqnment (J Krrins. 


Filed April 0, 1920. 


Now conies the ])laintilT and as its assignment of (*ri'ors 
committ(‘d hy tin* trial court, u])on which it relies for a le- 
V(‘rsal of tin* decr(*e of .March 22, 1920, hy its ap])(*al hen*- 
tofon* not(‘d in tin* above* (*ntith*d cause*, savs that the trial 
court committ(*d (*rror in tin* following ])articulars and n*- 
s])e*cts namely: 

1. In holding that Daniel Uasey Stajileton was not trust(*e* 
for tin* ]>laintitT, and in not holding that In* was ])laintitT's 
truste*e. 

2. In holding that Daniel Uasey Staph*ton was not shown 
by the e*vid(*nce* to have bee*n guilty (»f fraud, and in not 
holding that he was guiltv of fraud. 

3. In holding that d(*fe*ndant is not under obligation to 
account in this case* te) tin* ])laintitT, anel in not ln)leling that 
she is uneler such e)bligation. 

4. In he)leling that tin* Statute of Liniitatieins is a])])licable* 
to this case*, anel in ne>t he)leling that it is met applie*able* 
therete). 

;■). In heileling that the* Statute e)f Liniitatieuis bars the 
l)laintitT's right e)f an acceiunting, anel in in)t heileling that it 
eloes not bar such right. 
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(). In lioldini*' tliat tin* doctrino of laches is a})])!!- 
IV2 cahh‘ to this ease, and in not holding;’ that it is not 
applicable thei’eto. 

7. In holdini;- that tin* doctrine of laches bars the ])lain- 
titf's riirht to an accountin.iL»‘ in this case, and in not holding 
that it do(‘s not bar sncli right. 

\V. r. SI LLIVAX, 
Afionivif for Plaintiff. 

I)(\si(fn(ifi(nf (tf Uvvord. 

Filed April (i, 11)2(). 


#**««** 


Tin* ))laintiff d(‘sign{ites to constitute the record nj)on its 
a])peal licnvtofore not(‘d in the above entitled cause the 
following: 

1. 'File Original Mill filed Deci inher lOth, 11)20. 

2. 'rh(‘ Answ(‘i' fil(‘d Mai'cli 1st, 1021. 

2. 'riie I)(‘cree dismissing tin* Mill, tog(‘th(‘r with notation 
of api)(‘al theriMm, of Mar(‘h 22, 1!)2(). 

4. 'Tin* Statenunit of fividenc(‘. 

5. 'Fhe AssigniiKMit of Fi'rors. 

(). 4’his Designation. 

W. V. SI LLIVAX, 

Attomcff for Plaintiff. 

M rnotrand n in. 




.\pi*il 14, 102().—Stati'ineiit of Fvid(*nc(* and co])y fil(‘d. 
Additional Assi(/nincnt of Errors. 


Filed May 24, 1020. 


Xow conu‘s the plaintiff, ami in addition to its assignment 
of (*n*ors lih*d lu'rein h(*r(‘tofoi(‘, to wit, on the fith day of 
April, A. I). 1!)20, fni'ther assigns as errors committed by 
the trial coni't upon which it relies for a reversal of the 
decree of Mai'ch 22nd, 102(), by its appeal heretofore noted 
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in tin* €il)(»vc i‘ntitk‘<l cjuisn, tin* s(*vcral actions ot' the trial 
court t'ollowiny:: 

S. In cntertaininir tin* motion to <lisiniss. 

h. In Lrrantin.i*: tin* motion to dismiss. 

10. In (*xcln(Iin,y: tin* plaintitT's otTer to prove by the wit- 
in*ss Bradshaw his conversation with Staph*ton ahont 
April 16th, 1014 to tin* etT(*ct that Staph‘ton int'ornn‘d the 
said witn(*ss that in* had drawn his salarv to that date in 
Xew York or (V)lond)ia. 

11. In (‘Xclinlin*; tin* })laintilV's otTer to provt* hy the wit- 
n(*ss Jnlins his (*xp(*rii*nce in drawini*' contracts oT i*mploy- 
nn‘nt, that para.trra])h s(*vcn oT the Stapleton contract was 
a comnnm Torm clause, that In* had nev(*r had spt*cial in- 
strncti<»ns t(> juit in a clans(‘ of that sort and that he did not 
liav(‘ such instructions in connection with the Stapleton 
cont ract. 

12. In exclinlinii- tin* |>laintilT*s olT(*r to |H'ov<* hy the wit- 
in*ss \V(*stlak(* that In* tii’st lM*cann‘ linallv convinced that 
suit W(»nhl have to he hronuht auainst Staph*ton in tin* latter 
part of the yeai’ 1!MS, aft(‘i’ the r(‘ci*ipt of the lett(*r of Xo- 
veinher 1!MS; and in exclndint;' tin* olTer of the plaintilT to 
prove hy the witin*ss Bradshaw that clause s(*V(‘n of the 

Stapleton conti*act was a form common to all con- 
.‘14 tracts. 

w. (\ sriddVAX, 

Affonirff for Plaintiff. 

Mvmorantla. 

May 2«^, l!)2t). Statenn*nt of Kvidence suhmitted. 

.Inlv 2S, 1!>26.—Stat(*nn*nt of kX idenct* sit^in'd. 

df) Snpi’enn* (’onrt of tin* District of (h)lumbia. 

I’m I ED States of Ameiskw, 

District (tf DotinnhWj ss: 

I, Frank I*]. (’iinnnin^liam, Clerk of the Supreme Court 
of tin* District of Columbia, ln*i'(‘hy c(‘rtify tin* fore,<roin^- 
pai^es numlH*r(*d from 1 to o4, both inclusive, to he a true 
and correct transcrij)t of the record, according to direc¬ 
tions of couns(‘l ln‘r(‘in tiled, co])y of which is made part 
of this transcri])t, in cause Xo. in Equity, wherein 
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Tlu‘ Aii.u:lo-r(>l()ml)ian Dcveiopnient Company, Limited, is 
IMaintilT and Stella Hamilton Stapleton, Executrix of the 
Last Will and 'restainent and of the Estate of Daniel Casey 
Stapleton, Deceased, is Defendant, as the same remains 
upon th(‘ fil(‘s and of recorti in said Court. 

In testimony whereof I hereunto subscribe mv name 

« • 

and atlix the seal of said (/ourt, at the city of Washington, 
in said District, this drd day of August, 1926. 

[Seal Supreme Court ot tin' District of Columbia.] 

FUXKK E. (TXXIXGHAM, 

Clerk, 

Bv (dIAS. B. (M)FLIX, 

Assist ant Clerk. 

d6 Eq. 

Statement of Kridi tu'e. 

d7 In tin* Supreme Court of the District of Columbia. 

Xo. d.sriOl. E(piity. 

Liik aN cLo-Cin.o.M iuan Development Company, Limited, 

Plaint iff, 


Stella Hamilton Stapleton. riXecutrix of the Estate of 
Daniel (^as(‘v Stajileion, Deceased, Defendant. 

Statement of Evidence. 

Be it |•ernenlbel•(‘d that tin* abov(‘ (*ntith‘d cause duly 

* 

came on for heai'ing befoi’c Mr. Chief Justice McCoy, on 
Ln(‘S(hiy, February ‘JJ, A. D. 1926, William C. Sullivan, 
Escj., ai^peaiing — the plaintiffaiid John J. Hamilton, Esip, 
and (i(‘o]'ge E. Hamilton, Jr., Escp, appearing for the de¬ 
fendant. 

'riiei-eiipon to maintain the issues n|)on its part joined, 
tin* ])laintilf off(‘r(‘d evidinicc* as follows: 

The plaintifT and defendant stipulated and agre(‘d that 
plaintiff was chartered on March 6th, 1911 under the law 
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of (ir(‘at Britain, known as tin* ‘M’oin|)an\ "s Act ot 
tliat it was ory:aniz(Ml by tin* (V)nsoli(lat(‘(l (loblliclds ot 
South Africa, Ltd. as a snbsidiary (Nnnpany (lioroinaftor 
rcfcir(*d to as the Consolidated (loldtu'lds Co.); that there 
W(‘re other inte]'(‘sts connectt*d with tin* ])laintitT but the 
(’onsoIidat(*d (ioldfn*lds Coni])any held tin* dominant inter¬ 
est, and all of tin* int(*i‘(*sts wi*re Knuflish; that ])laintitT was 
formed for tin* purpose* of acejuirin^ land, options over 
milliner riirhts and minini^ concessions, all in Colombia, 
South Aiin*rica, and to <»perate the sann*: that ])rior to the 
chart(*rin^ of tin* ])laintiff, tin* Consolidated (loldtields 
Company had (*x])lor(*d c(*rtain pr(»p(*rties in Colombia and 
plaintitT was fornn‘d f(»r the pnr])ose of mining and devel- 
opinir this t(*rritoi‘y; that on March 17th, 1!)11 an a^ree- 
nn*nt was (*nter(*d into b(*twe(‘n Daniel ('asey Stapleton and 
tin* piaintilT nn(h*i* which au:ri*(*emnt Mr. Sta])leton was ap- 
point(‘d tin* Air(*nt of the plaintitT in Colombia, copy 
.‘kS of which airr(*(*ment is attacln*d to plaintilY’s bill, 
maiked “Kxhibit A," and ad(>])ted by plaintitT and 
<icf(*ndant as pai't of said stipnlation; that on March 23, 
1!M1 tin* piaintilT caus(*d to be (*X(*cnt(*d a Ceneral Power 
of Attorney in favor of Staph*ton tin* matei’ial parts of 
which ar(* ln*r(*in set foi’tli by like* stipnlation; that [)laintitT 
made* an arranirc'nient with tin* (ioldfi(*Ids American Devel- 
opnn*nt (Nnnpany (ln*i‘einafte*i‘ r(*ferr(‘d to as the (Joldfields 
Ann*rican (’ompany) anotln*i’ snbsieliary of the Consoli- 
dat(*d (loldliclds (’onpiany, haviiiir ollices in New York, by 
which tin* plaint ill i*(*ce*iv(*<l tin* b(‘nelit of the services of 
tin* (ioldrn*Ids Ann*ri(*an (\). in tin* nature* eef airencv weerk 
met e*xte*nelinir tee manaLre*i‘ial antlmrity e>r sn|)e*rvisie)n in the 
inatte*r e>f e‘nirine*e*rinir eer othe*i-wise*, anel the* ])laintitT main- 
taine*el an eeflie'e* in the* e>flie*e*s e>t the* (ieeldlie*lels .\me*i’ie*an Co. 
in Xe*w ^ eu'k (3ty, tee the* e*xte*nt state*el; that the situation 
thus was that the* jelaintitl hael its he*ael(juai'te*rs in Loneleen 
anel an e»fli(*e* anel i-e*p?-e*se*ntative* in Xe*w Veerk, anel eeftice in 
( eelombiii as we*Il as a store* and se*ve*j'al e*amps, its active 
tie'lel e>pe‘ratie>ns be*inir e'e>nelne-te*el in Cohnnbia, anel a Mr. 
( hisheelin anel late*]* e)the*]*s be*inir in elii*e*e't e*hai’.L!fe e^f the 
e‘nirine*e*j*inir or fie*ld e»pe*ratienis, the‘re‘ be‘in.ir alse) an assist¬ 
ant manairer with a be>e)kk(*epe*r anel eether assistants or 
e*le*i*ks in the* ( eeloinbian eetlicc steere* anel e*amps of the plain- 
titl, anel Ml*. Stajeletein actinir as business a^ent of the 
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plaintifT in South America, nndcr authority of his contract 
of March 17th, 1911, and the Power of Attorney of March 
‘22, 1911, subject to such instructions as he niif^ht receive 
from time to time from the Board of Directors and officers 
of the ])laintitT in London; tliat upon the execution of the 
contract of March 17th, 1911, Mr. Stapleton immediately 
(‘iitered upon the ]3C‘rformance of his duties thereunder and 
proceeded to Oolomhia where he remained during the 
d9 course of his em])loyment with the exception of trij)s 
from time to time to Kngland, the United States and 
Panama; his duties recpiii’ed the supervision of the plain- 
titf’s operations at various points in Uolomhia including 
remote regions in the interior and especially his direction 
in obtaining land, stock in other pomjianies, options on min¬ 
eral rights and concessions from the (Tovernment of Co¬ 
lombia, and the j)r(‘servatioii and protection of these j)rop- 
(‘rties and rights; that tin* Colombian (lovernment at vari¬ 
ous times and under ditTerent ])arties had granted rights 
to some of the ])ro])erti(‘s in which plaintiff was interested, 
and on(‘ of Mr. Sta])letoiCs duties was to try to protect 
and enforce and jierfect these rights of the plaintiff; that 
the business in Colombia was tinanced in ])art at least 
through an account in the name of the plaintiff with the 
Xati(»nal Park Bank in Xew York, the monevs for which 
account were obtained from time to time from the Xew 
otlice of the (ioldtii‘lds American (\>. under instructions 
from the plaintiff in London; the Goldfields American Co. 
would tluMi notify th(‘ office of the plaintiff in London and 
plaintiff would tlum reimburse the Gold Fields American 
Co. for moneys advanced; that the Gold Fields American 
Co. also obtained and supplied stores etc. for which it 
made ])ayment, debiting the plaintiff; that the account of 
tin* Xational Ihirk Bank was opened under the authority 
of a special power of Attoi-n(*y made by plaintiff on April 
*JHth 1911, appointing Mr. Stapleton its attorney for the 
purpose of o])ening and drawing upon, in the name of the 
plaintitV, such accounts as might be reipiired; that this 
P(»w(*r of Attorney was broadened and extended by the 
Pow(‘r of Attorney dated January (i, 1916, and acting under 
this latter Power, :\Ir. Stapleton, under date of January 
2.)th 191f), ex(‘eut(Ml on b(*half of ])laintiff‘, two Powers of 
Attorney, one in favor of Harry W. Cutbill, and the other 
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in favor of A. Kacinos tlicm unlimited ])ower to 

<lra\v on the aeeounts of the plaintitT and he so noti- 
40 lied London ofliee hy letter dated January 2()th lOlG 
herein set out: that lM*si(h‘s aecouut which wen* l\(*pt 
in the London ollice (d* tlie plaintitV, local accounts were ke])t 
hy an accountant in the (Vdoinhian ollice; that prior to 1914 
accounts in Lohunhia were kept hy oiu* .\inlres .\riza!a at 
Istmina, hut in 1914 |)laiidilT’s accounts in (\dond)ia were 
included in a new set of hooks o|)ened hy Charles II. C\in- 
nin.tr, an aecouidant who was em])loyed hy the officers of 
the company in London and sent to Andairoya to taki* 
charge of the office* and hooks, Mr. Stapletem, havintr su^- 
^o*st(*(l tin* n(‘(*(l of assistance in manatremient and accounts; 
that th(*se account- were comhined ;is of Mar(*h 31, 1914, 
and th(*reafter the hooks w<*r(* k(*])t entirely hy Cannin.tr 
uidil ()ctoiu*r .‘list, linh; that in March UHT, tin* two ni*w 
com])ani(*s, the South Anu*rican (Jold Platinum (V)mpany 
and the* Com])ania Minera (Jioco Pacifico, s(*nt another 
accouidaid, Mr. A. 11. Case*, te) take Mr. Canninir’s ])lace, 
anel afte*r his arrival he* sent the* e*ahh‘.irram te) the* latte*r 
Ce)m])any in Xe*w Ve)rk elate*el .Mare-h 14, PUT, whie*h e*ahle- 
irram was fe)llowe*el hv h*tte‘r e)f the* same elate fre)m Mr. 
X. C. .Marshall as suh-atrent eu- suh-manatrer e)f the Ce)m- 
pania .Mim*ra Che)ce) Pj\e*ilie*e), statin,tr that the he>e)ks hael 
l)een take*n e)Ve*r as e)f elate ()e*te)he*r 31, 191(1, anel e*e)idii’m- 
intr infeuinatie)!! ce>nve‘veel hv saiel cahletrram as te) the ce)n- 
elitie)!! e)f the ae*ce)uids e)n saiel he)e)ks stanelintr in the name 
e)f Staplete)!! anel in the name* e)f “Sus]K‘nse”; that in 1912 
e*ertain American interests ae*epdr(*el an e)])tion fre)m e)ne 
Harry (J. (Jran.irer e)n certain mininir claims in the San 
Juan Hiver in (\)le)mhia anel varie)us e)f its tributaries, in- 
cluelin.ir the (\)neloto Kiver; twe) e)f these claims were le)e*ateel 
in the lK*el e)f the latte*r rive*r, title te) which was claime*el hv 
(Jran.irer; that the* Ce)h)nd)ian (Je)vernment alse) irrante*el te) 


ane)thei‘ e*e)m])any a ce)ncessie)n fe)r eli'eel^injj^ the entire heel 
of the (\)nele)te) Kiver, anel this e*e)ncessie)n was acepdreel 
hy Stapleton toirethei- with various e)ther ])re)perties for 
plaintitT; that a ce)ntroversy arose between plaintitT and 
the (Tranvrer interest resultinir in lon^ drawn out liti- 
41 nation between (Jran.irer, hacked hy the American 
interests on one hand, and the plaintitT on the other; 
that in August 1916, sixty per cent of the Granger interests 
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being in control of Adolpli Lewisohns & Sons, a copartner- 
shi]) and Lewisohns Brothers, a copartnersliip, both doing 
business in Xew York, these two c()i)artnersliips on the 11th 
day of August, DK), entered into an agreement with the 
Consolidated Goldfields Co., which owned and controlled or 
was in a position to control the entire stock of the plaintiff, 
whereby it was agreed that the Lewisohns would convey 
their rights in the Granger interests, and the Consolidated 
Goldfi(*lds Co. would convey the entire capital stock of the 
plaintiff to a new coni])any to be organized, the considera¬ 
tion being certain pi'eferred and common stocks and notes 
of the said new com])any, the control of which company was 
to be in tin* L(‘wisohns; that in pursuance of this agree¬ 
ment theie was immediately organized the South America]! 
Gold & Platinum Com])any which accpiired the entire stock 
of the plaintitT and the control of the Pacific Metals (\)r- 
])oration, whi(*h had been organized by the Lewisohns to 
take ovei- the Granger properties; that still another cor- 
poi-ation was foi’ined, the Compania ^^inera Choco Pacifico, 
an operating company, to cai’ry on the actual operations, but 
it was found m‘cessary to continue the corporate existence 
of the plaintiff and the Ihicific Metals (\)rporation : 

'rii(‘ plaintiff and detendant further stipulatinl and agr(‘(‘d 
that no salai-y ac'count cov(‘ring Stapleton’s salary app(‘ars 
on any ot tin* books ot tin* plaintitt with tlu* (*xc(‘])tioii of oik‘ 
item referring to salary which is credit(‘d and d(‘bited on 
th(‘ London l(‘dger as follows: 

Credit item on M(‘h. 31, li)12 “by salaries, wag(*s, rtc. 
salary of 11200 i: per aim; ISth Mch. 1911 to 31st Mch. 191l2; 
not jiaid at dat(‘, as pen* Colombia balance sheet of date 31st 
M('h. ltd2. 1*124.) 3s 3(1,’’ and corres])onding d(*bit 

42 eiiti'y Maivh 31, 1914,* “to salari(*s, wages, (*tc. wi*ite 
back (‘iitry of March 31, 1912, Mr. Stapleton notitied 
Secretai-y that In* had drawn his salary on the otlnu- sid(‘, 
IfJth Api'il, 1914, 124.) 11 .Is. .Id”; that none of the accounts 
of tin* plaintiff with the exception just stated show any 
credits for salary ])aid to Sta])leton; that Sta])leton drew 
on the bank accounts standing in the name of plaintiff to 
cover salary which he was entitled to under the contract; 
except such salary, if any, as was due after Januarv 1st, 
1917: 
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plaiiililT r.iul 1‘iirlluT slipulat(Ml jiiul 

a^Tcrd tliat Mrs. Stapleton, tla* widow of Sta|»U‘ton, if 
(*all(*d as a witn(‘ss would l(‘stify that slu‘ was niarri(‘d to 
Stapleton pi'ior to danuaiy 1st, ItMfl: tliat Ids wli(‘i‘<‘ahonts 
lK‘tween that dat«* and the date of his death, May .‘Ird, 
were as follows: From dannai'y 1st, 1!M() to Xovemher llUti 
li(* divided his time between Xew York, ami t Imaha, Xehr. 
Indiiir in Xi‘W V(nk more than on(‘-half of the tiim*: that 
from Xov(‘mher ItUti to dannarv 1!)17 he was at the (Jrafton 

ft 

Hotel, Washiniiton, D. i\: that from Fehrnary 1!M7 to 
April l.*>, Uns lie was at the house owikhI hy them at 11)17 
Massaehnsetts Avenue, X. \V. Washinuton, 1). (\ with the 
exception of a few days in the Fall of 1I>17 wlnni he went 
to Atlantic (’ity and s(‘V(*ral ti’i])s to Xew York to attmid 
direetoi’s' ami stockholders' meetinus of the South Amer¬ 
ican (lohl cV: Platinum Fo.; that fi’om Ajiril l.‘’>, PUS to July 
1st, lins lit* was in Panama or South Ameiica or (Mi lonte 
to or from these places: that from .Inly 1st, PMS to st)me 
time in March or April, !!>!!> he was at 1(117 Massachns(‘tts 
Aveniu‘, X. W. Washinuton, D. that fi’om some tinn* in 
March or April, IIHII to (Ictoher 1, lin!( he was in (Mlifoiaiia, 
Arizona and Panama, his residence at 1(117 Massachusetts 
Avenue, X. W. Washinuton, 1). F. haviiii;- Ixuni loaned to 
C’hief .Instice F. .1. Smvth: that from October 1, PH!) to 
May .‘Ird P)*J(), the day of his death, he was at 1()17 Massa- 
chnsi‘tts Av(‘nne, X. \V. \Vashinj;ton, D. F. with the 
4d t*xc(‘ption of a trij) of one week in (letoher of P)P) 
to Omaha, X(‘hr. and Mi*s. Sta])leton is consider(*d as 
44 haviiiir l)een calh*d and having: so testified; tliat the 
records of tin* Fhesa])(*ak(* Potonnu* 4'(‘h*phom* 
(V)mpany the Potomac Klectric Powc*!* Fo. and the Wash- 
inu:ton Has Lie:ht Fomjiany lH‘twt‘(*n tin* dat(*s ln*reinaft(*r 
set forth show tin* followini*- and it is consid(*n*d that the 
ofticers of (*ach of said conipanit*s has h(‘(‘n calh*d ami has 
produced tin* rt*cords and has t(*stiti(*d as follows, nam(*ly : 

Tin* Fln*sapeakt* vV: Potonnu* 'reh*])hone (V)mpany: that on 
May *J1, P)P) the listing' of the teh*phoiH* at 1()17 Massa¬ 
chusetts Avi*. X. W. Washinuton, 1). F. was chani»(*d from 
n. F. Stajileton to F. .1. Smyth, and on Anunst PJth, P)P) 
was chaniifed from F. .1. Smyth to I). (\ Stapleton. The 
Potomac Fh*ctric Pow(*r Fom])any; that the hills for i*lec- 
tricitv used at 1(117 Massachusetts Ave. X. W. were ren- 
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(Icrod auaiiLst D. C. Sta])leton from 1917 to May 1919 and 
aii:aiiist C. J. Smyth from May 1919 to October 1, 1919; the 
Washington (ias Li^ht (\)m])any: that tlie l)ills for <i:as used 
at H)17 Massacliusetts Ave. X. W. were rendered against 
D. r. Stapleton from May 23, 1917 to A])ril 5, 1919, and 
a’^ain^t (J. Smyth fiann Ai)i*il b, 1!)19 to October 1, 1919. 

'riie j)laintiff and didendant further sti])ulated and a< 4 :reed 
that bv t]i(‘ Towm* (d* Altornev of March 23, 1911, (‘xecuted 

ft ft ’ ^ 

by plaintilT, it was recited that whereas ])laintiff had ap- 
])oint(‘d Sta])h‘ton “to act as its a.uent and Ke])resentative” 
in the lb‘pnblic of Oolonibia, South America, ])laintitT beinji; 
<h7irous of conf(‘rrinL»’ u])on Sta])l(‘ton the ])owers and au¬ 
thorities thm'iMU contained did “th(*reby nominate, consti- 
tut(‘ and appoint the said Daniid (bisey Sta])leton ti) be its 
true and lawful Attorney in and for the Ke])ublic of (\)lom- 
bia for it in its nanu* and as its act and deed to <lo all such 
acts and thiiiiis and to execute all such deeds and instru¬ 
ments as in the o])inion of the said Attorney may be neces¬ 
sary or convcmient for carrying? on and transactina; the 
business of tin* Oompany in tin* said Kepublic and it is 
hei’eby d(‘clar(‘d that without ])rejudice to the general 
])owers hereinb(‘tV)r(‘ conf(‘rred tin* said Attorney 
45 shall hav(‘ ])ower on behalf and in th(‘ name of the 
com])any to do all or any of the following things 
namely: 

“1. To ])ur(*hase or to obtain o])tions or refusals of pur¬ 
chase oi- to exchange* or otherwise* ae*(piire* anel also to sell 
e*xe‘hang(* oi’ oth<*rwise dis])e)se e)f any lanels builelings mines 
prope*rtie‘s rights, e*one*e*ssions claims options interests 
shaie‘s or se‘e*nritie‘s anel to enter into anv agreements or 
e*ontrae*ts in i'e*s])ect thereof or for sharing profits union of 
int(‘re*sts oi’ Joint aelventures e)r other like co//binations 
with any other ])e*rson or company U])e)n sue*h te*rms anel con¬ 
ditions as the* Attorney mav in his eliscretion think fit Pro- 

ft ft 

vide'd that no such contracts or agre*e*ments othe*!* than op¬ 
tional or provisioned contracts shall be e*nte*r(*d inte) by the 
saiel Attorne*y e‘xce*))t with the consent by letter <u- cable of 
lh(‘ ('ompany. 

“2. 'fo a])point anel employ all necessary clerks agents 
workme*!! servants anel others and to remove the*m anel to 
employ others in their stead anel to pay or allow to the per- 

3_450la 


34 


ANGLO-COLOMBIAK DEVELOPMENT CO. VS. 


sons lo l)e so omployiHl such \vai;cs as tlic Attorney shall 
think tit. 

“3. 'Fo draw upon any hank or hanks individual or indi¬ 
viduals for all or any moneys tor the time heinu: standin*!: 
at the credit of the (\)m])any or which the Com])any may 
for the time* hein^; he (‘iititled to receive and to hold and use 
the same for the purj)oses of the Company. Also to open 

anv account or accounts with anv hank or hanks in tin* nann* 

• • 

of the Company and to pay into ainl draw upon such account 
or accounts. Also to draw suhscialx* (*ndoi’si* or in‘,i;’o- 
tiate all cheques ])romis<ory notes hills of (*xchanu:t* and 
other merchantahle and ]n*i;otiahh* instiuments payable or 
receivahh* hy or for tin* pui])oses of the ('ompany. 

“4. To ask demand sin* for r(*cover and rec(*ive all sums 
of moin*v e:oods (‘tfects and thinus which shall at anv time 
or tinn*s hereafter lu* owiin;' or jiayahh* or helonuinii: 
4h to the Conqiany and on ])aynu*nt transf(*r or delivery 
thereof or of any ])art tln*r(*of respe(*tively to e:ivi* 
si^n and execute rec(‘i])ts releasi*s and otln*r dischari»:i‘s for 
the sann* resjiectively and on non-])aynu‘nt non-transf(*r or 
non-delivery tln*r(*of or of any part then*of ri*sp(*ctively to 
comnn*nce carry on and prosi*cut(* any action or otln*r jiro- 
ceedin^s whatsoever foi* r(‘coverinu‘ and c<»m])ellinu' tin* 
paynn*nt delivery or transtVr tln*r(*of i’es]n*ctiv(*ly. Also to 
))rosecute defend state* settle adjust conqiound suhmit to 
arbitration or conqiromise all suits accounts reckoninu:s 
claims and demands whatsoevi*r which ln*n‘after shall oi- 
may he depeiulinjj: between the company and any p(*rson or 
persons whomsoever in such manner in all resp(*i‘ts as the 
Attorney shall think fit. 

“f). 'Fo carry out and comph*t(* all contrac'ts or a‘::r(‘e- 
m(*nts hu’ the sah* jeurchase or otln*rwisi* by tin* (’nmpaii.^ 
of any lands huildinus mines ])ro])(*i'tie‘s riiihts concessions 
claims optieuis intert*sts shares or se*curities ainl to ti*ans- 
fe*r or as tin* case may he to acce‘])t transfer of tin* same oi' 
any of tln*m and f»»r that purpose* tee appe*ar he*h»re all sue*ii 
pe*rse>ns ainl eln and e*xeeute all such ae*ts <lee*ds transfe*rs 
ainl things as mav he neressarv (U* el(*sirahle. 

“h. 'Fe» e*nte*r inte> make* siun J^e^al e*xe*e*iite‘ eh*liver ae*kinewl- 
eelne ainl ])t*rform any e*e»ntrae*t a,i;re*enn*nt eh*e‘el hill note* 
e*he‘ejiie* instrume*nt writimr e»r tliinu' that mav he* ne*e*e*ssarv 
pre»p;*r te» he entereel intee maeh* siijfneel se*ale*el execiiteel de- 
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]iv(‘n'(l acknowledi^otl or ]H‘rfornuHl for olToctuatiii^ the 
jMirposo afoi‘(‘sai(l or any of tliem and for all any of the 
jMn|)os(*< of llii'si* ])ri‘sc‘nts to ns(‘ th(‘ nanu‘ of tin' (V)m])any. 

“With tlu‘ (‘onsiMit hy lot ter or eahle of tli(‘ (Vnnpany to 

appoint from time* to time* a snhstitnt(‘ or snhstitntes and 

to deleinat(‘ to and eonfer n])on him or them all or any of 

the powers aiul authorities conferred n])on said attorney 

nn(h‘r or hy virtue^ of tln‘st‘ presents and fi'om time to time 

to vary or altcn* eane(*l or nwoke any sneh a])])oint- 

47 meiit oi* appointnnnits and tin* (\)mpany do herohy 

eov(Miant with tl’.e said Attornev to ratify and eon- 

• • 

linn all and whatsoever tin* said Attorney or his snhstitute 
or snhstitnt(‘s shall do or cause to he done* in and ahoiit the 
pl*emises.“ 

'I'hat the plaintiff and defendant fiirthm* stipnlated and 
a.u'ieed that hy tin* Power of Attoiaiey of Api*ll ‘dSth 11)11, 
executed hy plaintiff it was n‘cit(‘d that whereas plaintitT 
was (h‘sirnns (if ap]>ointinu’ Stap!(‘ton “to act as its Attor 

ni*v in tin* t'itv and Stat(* of X(*w York l’nit(*d States of 

• • 

Ann*riea and of conferrini*' upon him tin* ])ow(*i*s and au¬ 
thorities ln*r(*inaft(*r contained now th(*r(‘for«* tin* (N)mpanv 
do ln*r(*hy noininatt* ('onstitnt(* and a])point tin* said Daniel 
('as(*y Staph*ton to hi* its trni* and lawfnl Attorney in tin* 
(dty and Stat(‘ of New York United Stat(*s of America 
foi- it and in its nami* and as its act and deed to do all oi- 
any (if tin* followini*- thing's viz: 

“'fo draw np(ni any hank or hanks individual or individ¬ 
uals fdi* all or anv moneys for the timi* h(*in<*‘ standini*’ 
t(i tin* er(*(lit of tin* (\)]7ipany oi- which the Uompany neiv 
for tin* tinn* heinu’ hi* entitled to receive and to hold and ns** 
tin* sann* foi* the |)nr])oses of the (\nn|)any. Also to o])en 
any aeeonnt oi* aeconnts with any Bank or Banks in the 
nann* of tin* Uom])anv and to ])ay into and draw n])on such 
aeeonnt or aeconnts. Also to draw snhserihe endoi'se and 
neiiotiate all cheipies promissory notes hills of exchan«:e 
and oth(*r nn*i‘chanlahle and neu:otiahle instruments payable 
or i(*eei\’ahh* hy oi- for the pnr])oses of the (V>m])any.” 

That tin* jilaintitT and defendant fni*tln‘i- stip’*l itr*d airl 
agreed that hy the Dower of Attonn*y of J-miiarv h, 191(5 
executed hy ])laintiff it was recited that wln*r(*as olaintiff 
was “desirous of a])pointini»: Daniel Uas(*y Sta])h*ton ef 
Bneii vent lira in the Republic of Colombia South America 
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to act as its Attorney in the Citv aiul State Xew York 

• • 

Tniti'il States of America and of conferrinir n])on 

4S him the ])owers and authorities h(‘r(‘inaftei- contained 

now therefore* tin* ('om])any do her(‘hy nominate* e*on- 

stitnte* and a])j)oint the* said Daniel (’ase*y Sta|>le*ton to he* 

its true* anel lawfnl Attorne*v in the* Citv and State* of Xew 

• • 

York Tnited Stat(‘s of America for it and in its name and 
as its act and d(*(*d to do all or anv of the* following- things 
viz : 

“To draw upon any hank oi* hanks individual or indi- 
vielnals for all or anv mont*vs for the* time* he‘ini; stanelinir 
to the* e're‘elit of the ('onpeany or whie'h the* (’ennpany may 
fen* the* time* he*inu: he* e*ntitle‘el te) re*ce*ive* anel tee heehl anel nse 
the same* tor the* ])nrpose*s e>f the* (\)m])any. Also te» e)pe‘n 
anv ae'e*e)iint or ace*e)nnts with anv Ihnik e>r Ihinks in the* 
name* of tlu* (\nnpany anel to ])ay inte> anel elraw njeon sue*h 
account e)r ae‘e*onnts. Also to elraw snhse-i ihe*. e*neloi\se* and 
ne*i>:otiate* all e*he*ejne*s prennisseery ne*te*s hills eef e*xchanue' 
anel e)the*r me*rchantahle* anel ne*ire»tiahh* instrnme*nts payable* 
en* re‘e*e*ivahle* hy eer feer the* ])in‘pe)se*s ed* the* ('(mijeany. Te> 
siih-ele*le*ii:ate* tee any ])e*rse)n eer pe*rsenis all or any eef the* 
])e)we*rs anthe)ritie*s anel elise*re*tienis e*e)nfe*rre*el eni a!id e‘V- 
e*rcisahle* hy the* saiel Atte)rne*y he*i-e*nnele*i‘ (with fnll ]M>wer 

at anv time e)r time*s tee e*ane*e*l anel annnl anv such snh- 

• * 

ele*le*.i»:atiem) anel see that any sne*h snh-ele*le*i:atieni may 1m* 

maele* hy the saiel Atte)rne*y withenit ])i’e*jnelie*e* te) or limit m 

tieen e)f the* rii*ht e)f the* saiel Atte)i-ne*y to ae*t as Atte)i*n(‘y 

he*re*nnele*r anel also witheent ])re*jndie‘e* te) or limitatieen eef the* 

riufht e)f any e)the*r ])e*rse)n e)r perseens te) ae*t as Atte)]-ne*y or 

Attorne*ys herenneler in pursnane*e* e)f any e)the*r snh-(h*h‘i*a- 

tie)n or snh-ele*le*iratie)ns whie*h may the‘n have* he*e*n or mav 

the*re*afte*r he* maele hv the* saiel Atte)rne*v anel to the* inle'tit 

• • 

that the* saiel Attorne*y anel any siie*h e)the*i- ])e*rsons oi- 
pe*rse)ns may se*])arate*ly anel inelivielnally ae*t he*i-e*nnele*r. 

That the* ])laintity anel ele*fe*nelant fni’the*r stipnlate*el anel 
airr(H*eI that ])nrsnant te) the* last me*ntie)ne*el De)We*i- of Atto!*- 
ne*y e)f .Tannai'y 6, llMh. Staple*te)n nnele*i‘ elate* eef 
4!> January ‘Jo, e*xe*e*nte*el anel ele*live*re*el two snh- 

])e)we*rs e)f Atte)rne*y, eene* to Harry \V. (hithill anel tin* 
e)the*r to A. Hae*ine*s, in ielentically the* same te*rms ainl 
lamrnaire, difTerini? onlv in name e)f the* Atte)rnev ele*siu-nated 
the*re*hy, appointinir each of them a true anel lawfnl atte)r- 
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iioy of the plaintiIT “for * * * in * * * name, 

placo and stead, in transacting any business, directly or 
indirectly, with the National Park Bank of New York, its 
oflicM'rs or aufents, to si.i»:n, endorse, draw, acce])t, make, 
execute and deliver all such Notes, (diecks. Bills, of Kx- 
chan,i*(‘, and other contracts or instruments, in writinjjj, 
with or without seal, and such verbal (*ontracts as h(‘ mav 
deem pro])er, .i^ivina: and <>:rantin,t>: unto ♦ * * 

attorney, full power and authority to do and ])(‘rform all 
and every act and thin<>- whatsoever requisite and 
50 necessary to he done in and about the premises, as 
fully to all intents and purposes as * * * mi.i>:ht 

or cf)nld do, if personally present, with full power of sub¬ 
stitution and revocation, hereby ratifying’ and confirminc: 
all that * * * Attornev, or * * * substitute shall 

lawfnllv do or cause to be done bv virtue hereof, and anv 
such notes, ch(‘cks, bills of exchan,u:e, contracts or instru¬ 
ments si.i»iied, endorsed, drawn, accepted, made, executed 
or d(‘livered bv * * * j^.dd Attornev, and which shall 

b(‘ her(‘aft(‘r rec(‘iv(‘d by or come to said Bank, or its said 
ofTici*rs or airents shall bind, and are hereby ratified and 
confirmed bv the undersii^ned.” 

The ])laintitT and defendant further stipulated and agreed 
that by the contract of June 17, 1913 between the plaintiff 
and Charles Harry (Winning, the latter engaged himself 
in the service of the plaintiff to forthwith proceed to the 
Kepublic of Colombia, South America, and upon his arrival 
there and thenceforth during the continuance of his en- 
gagcmuMit to act as assistant manager of the plaintiff in 
said Be])ublic and to faithfully and diligently and accord¬ 
ing to his best skill and ability occupy himself and em¬ 
ploy himself in that capacity and to devote the whole of his 
time and attention to the affairs of the Company; that in 
the fnllfilment of the duties to be performed by the said 
Charles Harry Canning under the provisions hereof, the 
said Charles Harry Canning shall promptly obey and carry 
out all the ])roper and reasonable orders and directions 
of the Company and of the ^fanager or Agent for the time 
being of the Company in Colombia and will in all things to 
the best of his power work in harmony with all the other 
employees of the Company”, and “the said Charles Harry 
Canning shall not without the sanction in writing of the 


38 


AXGLO-COLOMBIAX DEVELOPMEXT CO. VS. 


Company (‘itlun* duriiii^ the continuance or after tlie de- 
determination of Ids en^ajj:emeiit under this agreement 
reveal or puhlisli or divulge or communicate to any 
31 })erson or peu’sons any information document paper 
hook or other matter that he shall know of or be¬ 
come possessed of in the service of the Comj)any." 

That the plaintiff and defendant further stipulated and 
agreed as follows: 

That on April 10th, 1911, Stapleton writing from Xew 
York to J. Bradshaw, Secretary of the plaintiff at London, 
said: 


“I have opened an account with the Xational Park Bank 
of this city, whert* I propose to keep all our linancial atVairs 
hut find that th(‘ pow(*r of attorney which I hav(‘ from the 
Company is inade(piate to draw funds from this account 
as the funds ai*e dep«)sit(‘d to the cr(‘dit of th(‘ Company. 
Therefore will you ])lease send direct to tin* Xational Park 
Bank, 5:^214, P)roadway, j)ower of attorney in my name, that 
will enahh‘ them to pay my ch(*cks drawn against this ac¬ 
count, while 1 am in Colombia • * * 'yii* H(*vitt, who 

is still in town, assures me that he will have* his accounts 
readv to turn over to nu* some time tomorrow. You will 
h(* su])p!ied with duplicates, and fnun his accounts I will 
open th(‘ hooks in Biuuiaventura charging to tin* various 
<lepartments tin* it(‘ms which he will giv(‘ me, all of which 
I will explain to you from Buenaventura." 


That on April 29, 1911, Bradshaw forwarded to tin* Xa¬ 
tional Park Bank, Xew York, the Pow(*r of Attorn(*y of 
.\pril,2Sth Pni, as r(M|U(*sted by Sta])leton's h*ttei- of April 
11th, and on tin* same day In* advised Staph‘ton of hav¬ 
ing done so, and the Bank under day of May h, P.Ml, ac- 
knowledg(*d to ])laintiff at London tin* r(*cei])t of tin* Powi*r 
of Attornev. 

That on May 17, 1911, Stapleton, writing to Bradshaw, 
from Coniloto, Colombia, said “It is impossible to describe 

to vou tin* disoi'derlv and (h*nK»raliz(*d condition of tin* 

» • 

men and affairs of tin* Com])any in Colombia," and also re- 
(iuest(*d that c(*rtain invoic(*s be sent to him if they should 
r(*ach London, “so that I may cln*ck up and o|»en tin* 
52 prop(*r accounts in our books here, if you agri*!* with 
me that these accounts should be kept here. 1 want 
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to keep proper accounts under the various headings; Ad- 
niiuiistration, khignuleering, Transportation, Commissary, 
Drilling, Shaft-sinking, Open cut work, Krf. Ktc. * * * 

Since landing in Buenaventura, T have asked ^Ir. de 
(’’arteret three times to hand in his expense account, up 
to the ])resent I have not received his account of travel¬ 
ling expenses. He tells me that he thinks he is account- 
ahle to the London office direct. We cannot maintain order 
and discipline here amongst the crew by this method if 

he or anv one of the crew are to deal directlv with the 

% » 

London (ffiic(‘ in any one particular—then it must be all— 
1 will not assume to direct or be responsible for such per¬ 
son in any way. 1 think there should be a responsible 
head.” 

'I'hat on July 7, Dll, Sta])leton writing from Buenaven¬ 
tura to Bradshaw at London, said: 

“L])on my arrival here and had evidence of the sinful 
if not criminal waste and disregard of the Company’s in¬ 
terests in eveiy instance and the loose way in which every¬ 
thing was mismanaged was much more than discouraging. 

* * * “With respect to Xisbet’s reports on (’ondoto 

which l\ev(‘tt adds as supplement to his Nisbet is interested 
with the (ien’l Castillo in the Condoto concession. T know 
he has gr(‘at faith in the Condoto district—so have I for the 
best reason in the world we are getting the platinum from 
the district. Xislud may be right. I hope so but he will 
not work for us on that ])ro])erty. I won’t have him.” 

'riiat on July Hth, 1911, Bradshaw writing from London 
to Stapleton at BiuMiaventura, said “with regard to Mr. de 
Caitaret, will you kindly inform this gentlemen that we 
must certainly expect him to hand over all his accounts 
to you, and w(‘ shall also expect that any reports which 
that gentleman may draw up will be forwarded to us 
through you. We (piit(‘ agree that it would be im- 
53 possible to maintain order and discipline if individ¬ 
ual members of the staff were to take it into their 
heads to corres])ond direct with the London Office. We 
have ap])ointed you Manager to take supreme control of our 
affairs, and to represent us in Colombia, and all our corre¬ 
spondence will be direct with you and no one else. We quite 
appreciate your wish to keep proper accounts and it will 
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be of assistance to us if you will nrej)are tliem in the form 
in which von snii:«:est. It will he unnecessarv for von to 
go into the accounts which deal with the ])erio(l j)rior to tlie 
formation of this com])any, and we only require you to ac¬ 
count to us for the sum of £l,()0() which we cal)h‘d at Mr. 
Webb's re<iuest in March last to place Mr. Hevitt's account 
in credit Messrs. Krhman A: ('o. Panama. We had not 
sent anv other remittances direct to vou from London, as 
according to the arrangement you suggest(‘d when you 
were here in London vou have been tinancinu: voursclf from 
New York; of course vou will account to us in due course 
as to what sums you have drawn upon Xew York for, and 
also show how that money has been exi)ended." 


That on Lecemher 2, PJll, lL*adshaw writing from Lon¬ 
don to Stapleton at Buenaventura, enclosed for Stapleton's 
information copy of contrai't hetwetm plaintiff ainl a Mr. 
(’hisholm together with copy of lettm- to Lhisholm and his 
reply and remarked “you will s(*e that this h‘tt(‘r puts 
plainly on record that all Mr. ('hisholm's rcpoi ts art* to he 
forwai‘ih‘tl to tin* lioard ami to Mi\ Wehh hv vou; lu* also 
said “Our Anu‘i*ican (tllice has raised the point as to what 
(‘Xtent they art* authoi ized to honour your drafts or r(*(|uisi- 
tions and wt* an* iidorming them by this mail that arrangt*- 


nH*nts are, that outsidt* the sum of £40,001) provided foi‘ the 
purchase of La Lozana shares, you havt* he(*n authoi ized by 
the l>oard to (*xpi*nd up to £*J.’),000 in actpiiring and develop¬ 
ing t)ther pn»pi*rti(*s; this (*xpenditui'e of £2r),000 to count 
from the time when vou returm*d this time to (’o- 
54 lombia * ^ * wh(*n the rJ5,000 has lH*eii spent, it 

will be iiecessarv for vou to y:et the I>oard*s iusiruc- 
tions, b(*for(* incurring further exjieiidituiH*;" and In* fur¬ 
ther said “W(* should also like to rec(*iv(* fnun vou in dm* 
course* your accounts up to the latest available* date*." 

'Fhat by <*abh*gram of February 0, 101 *J, fi*om the* London 
ot1ie*e to Stapleton at Buenaventura, he* was re*(iuest(*<l “to 
forward as qui<*kly as possible accounts up to date." 

That by le*tter of Feliruarv 10th, 101 *J, Bradshaw writing 
fre)ni Lonehm to Staph*ton — Bue*nave*ntura, conlirmcil “oni- 
cable e>f y(‘ste*rday's date ivipiesting ye)U to forward us as 
(piickly as possibh* a stateme*nt of ai'counts showing how 

the monev for which vou have elrawn on Xew York has bee*n 

• • 

ex})end(*el. We re‘e*e)gnize that the local conelitie)ns in ('o- 
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loiiihia ar(‘ not favoral>lo to the prompt preparation and 
(h'spateh ot‘ aecounts etc. hut we are anxious to start the en- 
tri(‘s in oiir I London hooks as soon as ])ossihle, therefore 
w(* hop(‘ on r(M*(‘ipt of our (*ahlei»:rani, if you had not done 
St) ah‘oa<lv, von will forward the latest aeeonnts that vou 
liav)‘, .-liowinii' in (hdail the* (‘xpenditiire which has taken 
place i!i ('oloinhia sinc(‘ the formation of tlie (\^mpany. 
WliiUt wiitinn’ on this snl)j(‘et, we mii^ht mention that tlie 
linaJicial yc'ar of tin* ('oinpany will ])rohahly he tixed to 
teniiinate at tin* .‘list .Mar(‘h of (‘aeh vear, and we shall he 
ohlii;at(‘d if as soon aft(‘i* that date as ])ossihle yon will 
niak(‘ up yoni- accounts for tlu‘ year and forward same to 
London, toi»(‘th(*r with the r(‘lative vouchers, and other 
docuiiKMits which ar(‘ lik(‘ly to h(‘ r'M|uir(‘d hy the Auditors.’’ 

That hy lett(‘r of Se))temher 11, IHLJ, the American Secre¬ 
tary of plaiiitiff writiji.n’ from Xew York to the S(‘(*retaries 
in London said as follows: 

“ \Ve und(*rstan<l that vou d(‘sire us to continue the 
pr(*vioU'> arraniicment of thedold Fi(*lds American Develop¬ 
ment (’omj»;my placing- wliat(‘ver amounts Mr. Stapleton 
may ie(|uire to that u^ndhmian’s account at th(‘ Xa- 
of) tional Lark Ihink, X(‘W \’ork, or as he may otherwise 
instruct, and that W(‘ advisi* th(‘ London Office ac- 

co!(liimIv ^o that thev mav nnmhursi* the (lold F^ields hv 

• • • » 

cahl(* ti’ansf(‘r. We wcr(‘ int(‘r(‘st(*d in reading the pro- 
posial future* policy contaiiu'd in Mr. Stapleton’s letter to 
the Doai'd of .fuly ISth stating tliat in addition to the or- 
elinarv mining ojeei-ations, it is |)i-f)posed that tin* Oompany 
will grant p(*i-missiou to the* native's to wash for mineral; 
that w<‘ shall (‘stahlish >tor(‘s at various points for the pur¬ 
pose of trading with them and to exchange their ])latinum 
for >upp!i(*s. and that tin* platinum huying should be in¬ 
clude*)! in oin- husine*ss. We* trust that ])rotitahle results 
may ae'ciiie*. * “ ■ We* have teehl Mr. Sta])leton that 

ve)u are* ve*i v anxiems te) re*e*e*ive‘ a stat(*ment of his accounts 
« • 

hy the* lii-^t mail if pe)ssihl(* anel he* promis(*el the Baron and 
the* write*r te) s(*nel tlie*s(* fe)i-wai*el te) vou direct within the 
ne*xt we'e'k.” 

That hy le*tte*r eef Se*pte*mhe*r If), IDLJ, Staph*te)n writing 
fi‘e>m Xe*w ^^)rk to l>i*aelshaw in Iie)nelon saiel: “Herewith 
|)le*ase* linel eeiii’ halaiie'e* sheet of date ]\farch 31, 1912. I 
think the* vaiaous h(‘aelings \vhi(‘h I have ado])ted for our ac¬ 
counts will h(‘ understooel hv Mr. Dawkins. This i» in line 
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witli oiir (MHivorsation and aixiccnicnt n*ii:ardin^ llic mode 
of kccpiiii^ a<*<*onnts. Sonic* of the* ln*adin^s (*inl)ody sev¬ 
eral snhlicadiii.irs. 'riic*i’c* is a little* ex]>lanation to lx* made 
in tin* itc*in “<*ash on liand.” Pen* e*onv(*ni(*ne*(* sake I have 
e‘e>nsiel(*re*el “em haiieP’ the* e*ash whie*h was in transit as well 

as what we* ae*tnallv hael on hanel in e*ash in Istniina and in 

« 

the* hank in Xe*w York. 

“It is emt of the* (jiie*stion to supply voiie*he*rs for all of the 
vaiious ite*nis. pen* some* of the* ite*ms, sin-h as Innise* rent 
ainl a fe*w e>the*r hwal ite*m<, ainl, in .ire*ne*ral, sne*h thini^s as 
mae*hine*ry, tools, furniture*, instrnme*nts e*te*. as we*ll as se>me 
e)f the* ite*ms niiele*!* “(’ennnii>sarywe* wenihl have* nei elifti- 
e-nlty whate*ve*i* in snpplyin.L** ehiplie*ate‘ inve)ie*e*s ainl 
od venn*he*rs. “ ' ■ It is end eif the* e|ne*stie)n to show 

a re*e*e*ipte*el payroll fen* the* lahoi-. Many e)f the la- 
h!>re*rs oanind write* ami the* halance* who e*an, prohahly 
V enilel ne)l kin»w what the*y we*re* si.irninii;. .\t all e*ve*nts, it is 
not oimtomary in t’eelennhia te) take* re'e*e'ipts fen* waives paiel 
lahor. PiVe*?*ythinir eleewn the*re* fave»rs the* e»the*r siele*. 

“My iele*a e)f anthe*ntie'ity ami re*spe)nsihility fen* the* ae*- 
i-enints in (’e>lomhia is that yenir Manaire*!* slionhl he* he*lel 
r«‘<|M)nsihh* ami his ve>m*hini*' fen* the* nnnithly halane*e she*e*t, 
a< it is pie»jM>>:e*d te> forwarel the‘m in the future*, she)iihi plae*e 
all re*spenisihility npeni him. * ' Ft is inte*nele*el that 

two se*paiate*ly and e*ntii*e*ly elistim*t ae*e*onnts shall he* ke*pt 
in (’e)lennhia in the* future*; enn* appe*rtainin,ii: se)le*ly te) the 
Me*i*chamlise* I )e*]»artnn*nt, whie*h we* preepose* e*stahlishimi:, 
anel the* e)the*r te) the* Miniiiir I >e*partme*nt pi*e)pe*r. I will he 
ple*a<e*d if Mr. I>awkins will make* any sniriie‘>^tie)n e)r i*e*e*om- 
im inlation which, in his lieeod Jml,i;nn*nt. he* may ele*e*m ael- 
vi'iahh* in e»iir ae*ce)nntinir syste*m in <’ole)ml)ia." The* hal¬ 
ance* sln‘e*t so re*fe*rre*el te) as heimr e*m*lose*d with said letter 
he*inir as follows: 
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Aii.i'lo-('oloinl)ian 1 )(*vploi)inoiit (’o., Ltd. 

SIkm*!, .March 31, 1912. 

('asli received: 


Kroiii (Jold Fi(‘lds Aniericjiii 
I )(‘V(‘l()|nneiit (’oinpanv. 
Ltd.‘ 


i:30,094 15 4 £30,094 15 4 


£30,074 4 7 


l*’r(»jii Lrlnna?! cK: (\)in|)aiiy, 
Laiiaina, cr(*dit i-(‘innant 
(d* IL'vett account . 


20 10 9 


Kevett accounts. 

_ .. £4,937 

() 

0 

En^in(‘(*rin.ir and prosp(*ct ini^. . 
Instruments, machinery, tools, 

. 2,934 

1 

5 

fnrnitni-(* etc... . . . 

. 1,6.39 

3 

2 

d'ran^portatimi . 

. 1,153 

1 

9 

ti(‘m‘ral a?id ollicc* (‘.\p(‘nse. . . . 

. 4.35 

0 

11 

t^ommissaiv . 

. Sll 

0 

10 

t ‘amp hnildinii^, Inmse |•(‘nt, etc 

. 40() 

7 

8 

Labor . 

. .3,(;05 

1.3 


(’ash on hand. 

. 14,17.3 

0 

0 


1:30,094 15 4 £.30,094 15 4 




at l»y Icttci* of ()ctol»(‘r 2, 1!M2 (hinnini^liain for 
the |»lai!itirr wi-itiiii;- fi'niii London to Staplidon, (in- 
sci‘tc(l in stipulation at the i-(M|n(*st of the (hdendant) said: 
\V(‘ ha\'c to thank von foi* I>alan<*(* Sh(‘(‘t to .‘list March to- 
p'tlici* with yoni- i’(‘niai‘l\> in (‘Xplanation of same, wliich wo 
have handed to oni* .\ccoinitants Department.” 

5S 'I'liat hy letter of (tetoher S, 1912, from the .Ameri¬ 

can Secretai’y of plaintiff writimx from Xew York 
tn 11'(‘Secretarii's at London said: “W(* nvu’nd to liear that 
Ml’. Staplct(m has not \'et forwai‘d(‘d his accounts to vou 
ami that the date* of the .Annual Meeting' of tin* (Amipany is 
ov(‘r<lm*. As stat(‘<l in onr pr(‘vions letter, Baron von der 
Iih)pn spoke to Mr. Stapleton on the 11th ultimo, ahont tlie 
m’ii'eiicv of sending' forward his accounts without findher 
delay and In* th(‘yn pi()mis(*d to do so within tin* next W(*(‘k. 
\V(* hav(‘ (d’fered to assist him all w(* can in tin* preparation 
of tin* accemnts and on his i*etnrn to X(*w Voi’k Bai’on von 
der liopp will ayain call the matter to his attention. 
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1’liat l»y (»f XovciiiImt 7, writtcMi from Loinlf-n 

hy Mr. IIn,ir»*sscn, director of the plaintitT, to Stapleton (in- 
s(*rt(Ml ill stipulation at the riMpiest of tlie defcMalant) In' 
said “There is an idea that von want assistance more 
especially in view of th<‘ fact that yon must (d’ten he away 
from the (dioco' eitlno* here* oi* in Bogota’ or tin* Stat«'s. I 
enconraire this idea and sav that I fe(*l snr(* von would wel- 
com(‘ t]i(‘ appointment of an assistant manairer whom you 
c(nild train np to take v'onr place wlum yon art* way. We 
want a Liood and teachahle man of Mh to do who ne(‘d not 
know aiiythinir (d* miniiiu’, hut must he hiisinesslike, with 
a knowh‘dir(* of Spanish and i*ea<ly to stit'k to tin* company 
and hM>k to it for his fntui’t*. For a u'ood man wt* could pay 
!;.■)()() or ttitHI ji year t<> start with. Ih* must havt* some 

knowh*dii:(‘ of accounts and snnici(*ntlv hiuh class tt) takt* 

• • 

yonr ])lac(* in time* while* yon art* away. I ft*ar such is diffi¬ 
cult to find hilt it may he p(»ssihle. It is most imptntant In* 

shonhl h(‘ a man von wtnild like and could trust to carrv out 

• • 

ytnir i<leas.“ 

'I'hat l>radshaw hy lt*tter of Ft*hruary 1st, Ifilo writing 
from Loinloii to Staph*ton at l>nen-vt‘nt nra, said: “ Wt* dt*- 
sirt* to rt*mind yon that this Ftmi])any*s tinancial yt*ar t*nds 
tni tin* .’list .March, and wt* ther(*ft>rt* lottk to vou to 
.)!> havt* yoin* acetnints prt*part‘tl in u'ood tinn* tt> ht* tle- 
spatcln‘tl to Xt*w VtH'k for audit, so that tht*y can 
rejh'li Ltnnhm intt latt*!* than dulv. 

“Xt»w that yon havt* a clt*rk tm tin* prt)pt*rty anti Mr. 
Smith at But*n-vt*ntura wt* ])rt*sunu* that tin* tlifficulties which 
prt‘St*ntt*d themst*l\ t*s last yt‘ar in coiint‘ctittii with tin* prt*])- 
aratitni td’ ytnir accounts will in>t ht* prt*st*nt this yt*ar anti 
that yen will tiinl in> tthstacle tt> ha\’inii‘ prt)pt*r acctnints 
prt*part*tl anti ft»rwartlt*tl tt> Xt*w Vtn*k with tin* nt*ct*ssai*y 
vouchers. 

“Whilst Wt* art* tni tin* snhjt*ct t»f acctnints, wt* slnnihl 
likt* tt> i*t‘rt‘r tt> ytnir tli’awiniis on tht* Xational Bark Bank, 
Xew Vtirk. In h»t)king through tin* l)ecemht*r acctiunts 
which we have rt*ceivt*tl fnnn the Xt*w Vtnk office wo find 
that tni tlilft*rt*nt tlatt*s ytni tlrt*w tni Xt*w Vt)i*k tor amtnints 
ttitalling in tin* ai:grt*gatt* $1!),000 ami st) fai' as we ai’t* con- 
ct'inetl Wt* ha\’t* nt)t tin* slightt*st itlt*a t)f Imw tnn* tltdlar of 
that mtnn*y was actually s])t*nt. AVt* think yt)u will agree 
with us that a svstem untler which ctnisitlerahle sums can 
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1)0 drawn upon without Hoad Othco liavini>’ any knowlodge 
of tlio ])nrposos for whioli tlioy wore drawn is o])vionsly 
a faulty one, and wo would liko to snggost that in futnro 
whonovor yon draw for your rociniromonts on Now York 
you should sinuiltanoonsly adviso Xow York Otheo tho pur- 
posos for which tin* nionoy is roipiirod. In making this 
suggestion w(‘ do not moan that yon should forward with 
each draft an exact stat(‘nu‘nt showing how it is accounted 
for to tho in‘ai’ost dollai’, as this information will of course 
appear in your (h*taih‘d accounts, hnt wo should liko to know 
at tho oai‘li(‘st possible momi*nt, tho general purposes foi* 
which von draw from time to time. 

“Wo hav(‘ (*x])lainod to Dr. S])ui*roll that wo shall ox])Oct 
him to ro))oit to ns ovoi\v month upon tho state of tho (,^am]) 
from health, sanitary and other points of view, though of 
course it is understood that all such I'oports come through 


vou. 


f » 


'riiat on .May 14th Ihlo Sta])loton writing from 
(It) Colon to tin* S(‘cr(*tary at London acknowledged n*- 
cci])t of tin* last nn‘ntiom‘d letter of Fehi-nai*y Ist, 

v.nii 

4'hat on .Vpiil Kith 1!>1M Staph*ton writing fi*om Bogota 
to the S(*cretary of ])laintirf at London said that “on tlie 
t(‘nth instant the Pi’(‘sident of the K(‘])n])lic and the .Minist(‘i* 
of (iov(‘i*nment sign(‘d the* r(‘solntion d(‘clai‘ing our company 
duly domiciled hy law in Colomhia,” and inclosetl a copy 
of such resolution with that letter, an extract of which dis¬ 
closes that a ])(‘tition hy Stapleton was ad(h‘ess(‘d to tin* 
.Minister of (iov(*]-nm(‘nt r(‘(juesting him to declare that tin* 
r(M|nisit(‘s pr(*sci'ih(‘d hy Legislative Decree have been com¬ 
plied— hy th(‘ plaintiff, Sta])leton’s ])etition having attached 
th(‘i*eto tin* ))i‘otocolization of the Dresid(‘nt of the Rej)uhlic 
aiwl the .Minister of (iovei‘nim*nt showing that the ivcpiire- 
nnnits of tin* L(‘gislativ(* Deci‘(‘(‘s have* h(‘en com])ru‘d with 
on tin* part of plaintiff; that its by-laws and articles of in- 
f‘or])oration havi* h(‘(*n ))rotocolized with the power of at¬ 
torney upon Sta])h‘ton," in ordei* that he may i*epres(‘nt it 
in tin* lu*pnhlic (»f Colombia in all things and instruments 
which may he necessai'y. 

That on .May 24th IDlo the Goldfields Com]jany writing 
from England to the Goldfields American Co. said as fol¬ 
lows : 
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“With !cr(*r(*ji(*(* to y(,m* aihiic* that this (\)iii))aiiy is 
drawing on you at tin* rati* of ]u*tw(*(*n $4,000 and $0,000 a 
w(*rk, in tin* ahs(*ii(*(‘ of ]H'o))(*r accounts from (\>loinbia wi* 
arc ijnitc in the dark as to the actual pni’poses for \vhi<*ti 
these heavy drawings are i*e<jnii’ed. Wi* pi-esnnu* that to 
sinni* extent tin* inon(*y is re(|nired in tin* ])Ui*chase of plati¬ 
num ainl to such (*xt(*ut of coui se wa* r(*cover in din* course 
in London with profit. 

“At tin* pr(*si*ut monn*ut W(* an* (*ugagiug an Assistant 
Managei- whom wt* ])ropos(* s(*uding out in*xt month and 
lH*fon* In* starts wi* shall tak(* tin* op])oi*tunity of 
til thoi'oughly (‘Xplaiiiiug the position to him aiul our 
r(*(|uiremeuts so far as accounts aia* coiicerin‘d. 
Some six months ago we wrote* V(*ry fully to Mr. Sta])h*ton 
on tin* financial j)(>sition geiiei’ally hut In* has not y(*t an- 
swen*d (un* h*tt(*i’s. We* trust that with tin* ai'rival of an 
assistant Manage*]* on the* ])re)])e*rty a nno'e* me*the)elie*al state* 
ed’ alTairs will he* institute*el aiiel the* we* shall re*e*e*ive* all iu- 
fe)rmatie»n whie*h we* i*e*epiire* te) e*uahh* us te) then’euighly un- 
elerstanel whe*i*e* we* are* finane*iallv. 

That eui May ‘Jfi, lIHd, Leu'el Harris, (diaiinian e)f the 
l>e»arel e)f ]»laintiff (inse*i*te*el in sti]Uilatiem at the* i*e*ejue*st e>f 
the* ele*fe‘]ielaut) wi*iting fi*e)m Leniehni te) Staph*te)u, saiel: 

“I have just i*e‘ael ye)ui* pe*titie)n te) the* Miiiiste*]* e)f Ihihlie* 
Works that e)ur e‘ue*mie*s may he* e*ause*el te) e*e‘ase* fre)m 
trouhling ainl that anel e)the*r eh*se*i*iptie)us fre)m ye)u which 
I have* i*e*ael sinewing heew mauv things ele*taiue'el veeii at 
Rogeeta in eereh*]* tee pi*e)te‘e‘t the* e-eempaiiy, h*ael me* te) fe*ai* that 
ye)n may have* theenght my last h‘tte*r se)me*what impatie*nt; 
hut 1 shall he)])e that yeeii will have i*e‘alize*el that witlnent eh*- 
taileel ae-e-eenuts eef all the* im))e‘elime*nts that fae‘e*el yeen, it 
was ne)t peessihle tor me tee realize how important it was for 
ye)n to ke*e‘p e*le>se* te) the* Ministi*y. I slnenlel he)])e* yeen have 
ne)W mne*h le*ss tee a])pre*he*nel. ddn* i*e])e)rts we* are ge*tting 
of the results eeii the* rive*i* are* rathe*]* e*]ie*e)n]*agi]ig, hut we* 
are ne)t h]iileling e)]i the‘m teeee e)])timistie* antie*ipatie)]is. We 
are ge*tti]ig se)me*what a]ixie)ns aheeiit fi]ia]ie*e*s fee]* we have* 
spent ne*a]*ly all the e*a])ital pi*e)vieleel, anel eh) ]ie)t ce)iite*m- 
plate raising any more until we see what p]e)spe*cts the*]e 
are aheael." 
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That on Juno 2, IIHJ, Bradsliaw writing’ from London to 
Staploton, (insorti‘d in sti])nIation at tlio roipiost of tho do- 
fon-t), said “as to th(‘ post of assistant manai^or yon will 
liav(‘ loariKMl from th(‘ otlioial oorrosjxmdonoo that wo havo 
onuauod a Mr. (^anniiii*: who will ho sailinse: oithor on tho 
12th or IJth instant. 1 think you will find him a holpfnl 
and on(‘rii(*tio ])orson who will ho ahlo to roliovo you 
(12 of a lot ofMln* trouhlosomo routino ])art of tho work. 

lli‘ will also of oourso ondoavor to undorstudv vou 

• • 

as far as ho oan airainst tho timo whon vou will ho ahsont 
on h‘avo or o-s-whoi’o, but 1 rooo.i*nizod that with th<‘ 
()J h(‘st will in th(‘ world h(‘ cannot ho])o for vory many 
y(‘ars (‘Von if thon to ac(piiro tho inthionco which you 
commainl with all tin* most important ])ooj)lo in tho coun¬ 
try, hut thon no on(‘ w(* mi.uht have* (‘n^ai»od could havo boon 
(Mjual to such a domand and W(‘ must thoroforo loavo it to 
you to train him to tin* hii»h(*st pit(*h you can, and liv(‘ in 
th(‘ hope that foi’ a lonu’ timo to como wo shall ho ahlo to i‘«'ly 
on your oxport advice* and invalnahh* service's." 

That e)n July o, 1 {)!.*>, P>i*aelshaw wi*itin,i>’ frejin Le)neh)n to 
Staph'teni at 1 Ine'iiave*ntnia, said: “Tho last acceuints which 
wo roe*e‘ive*el fi*enn Xe'W Veu*k show that hotwoe'ii tho Sth and 
24th May ye)u elie'w eui the* Xatie)nal Park Bank fen- $lJ,(iiH) 
whie-h e*niphasise*s the* ne*e‘e*ssity, as we* pointe*d e)Ut te) yeni 
(jiiite* re*ce‘ntly of enir he*ini^ siinultane*enisly aelvise*el at tho 
timo ye)u di*aw lor the*s(* anie)unts tho pni-pe)se*s foj- whie*h 
ye)U re'epiire* the* nie)ne*y. The*se* eli‘awin.i»s are* se) far in e*x- 
e‘e*ss e)f yenir ave‘ra,i*e‘ re‘(inire*nie‘nts pe*r month that W(*alnie)st 
weenele*!’ vem have* ne)t made* re*fe*re*ne*e* te) the*m in ve)nr mail." 


That e)n July Phh, IJIJ, Braelshaw wiitin^- fi-om Le)neh)n 
te) Sta])le‘te)n at Bue*nave*ntui-a, said: 

“()nr Ae-e*e)nnt«ints’ I)e*partme*nt eli-aw e)ni- atte'utiem te) the* 
fae*t that the* meenthiv acce)unts i-e*e‘e*ive*el fre)m the* Pe*na Liza 
(’amp fail to she)W what elrawini^s, if any, have* l)oe*n maeh* 
by the* e‘e)mj)any’s e*mple)y(*e*s eeii ye)ur sieh* lor the*ii- re*ejuii-e‘- 
ments. The*se* i-e*marks, e)f e*e)nrse*, apply meere* pai-ticularly 
te) the* e*m|)le)ye‘e*s e*ni»a.ue*el in Le)nele)n and whe)se* salaries we* 
pay monthly een this sielo. Ve)n will roce),ionize* the* m‘e*ossity 
e)f emi- he'in.i*’ ke*pt re*i*ularly aelvise*el she)uld those ,i»e*ntlemon 
elraw anvthini*’ e)n vour sielo, so that wo e-an make* a ce)r- 
rospondiiii*: roelue-tion in tho amount we credit them with 
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Oil sahiry account on this side. We would also take this op- 
portunity ot* rciniiidinir y<ui that wo hop(‘ to r(*coi\o as ?'<m>u 
as possible full and eoniplote a<M*ount< tiu’ the year 
(14 (‘nd(‘d .‘list .March so that the (’onipany's Ualanee 

Sheet at that date* <-an he prop(*rly audited and pre¬ 
sent e<l to tin* shar(*hohh‘rs not later than the* .'loth Septeiuhiu*. 
You may possibly luO be aware that it is iiieuinbimt UjK)n 
us to ju’esent accounts to the shareholders within six numths 
of the date U|> to which they are made, in aceor^laiict* with 
till* provisions (d‘ the Companies .Xct.” 

ddiat <m July .’11, llM.’l, Selloii, one of the l>ir<*ctors (»f 
plaintiff, writiiiic from London to Stapleton (inserted in 
stipulation at the riMpiest of <lef(‘n<lant ), said: 


“I know that von are ulad of an unollieial line from us 

• « ^ 

occasionallv on matters of interest, f’irst mav I sav that 

• • • 

as a Director of the .\nnio-( hdombian Company, I have 

opportunity of closely followinic developments at your (Mid, 

as s(*t out by the iiicomiuLi and outiroinu’ correspomhuice; 

and 1 am theridori* able to appreciate somewhat tin* difli- 

culti(‘s with which vou have had to contemd in conm‘ction 

with th(‘ l(‘,ual and administrative as|K‘cts of our m*u(»tia- 

tions for the* Lozana and othm* properties which the A. 

D. ('ompany are acipiirinn', and the (‘Xertions which you 

h ive had to make at P>oiiata and (*lsewhere to uphold our 

ti 1(‘S to tlu* various ariMis. 1 note from vour cablegram of 

tl e ‘JTth instant that our (MUMifu's at Px^iiota are still |»er- 

si UtMit ill their elTorts to defeat our claims, and that V(Ui 

• 

a'c obliircd to airaiii Kmivc for the capital to watch our in- 
* rests.” 


That on July 24, IJIM, Stapleton writinii: from Buena¬ 
ventura to Lord Harris, President of tlu* plaintiff in Lon¬ 
don, said: 

“Now, I must explain to you my absence from your af¬ 
fairs for about six W(‘(‘ks. .\ft(‘r writin.n’ you from (’ohm 

and arrivini; in Panama 1 re(*eived l(‘tt(‘rs and telegrams 
from the British Consul in Ksmeraldas, khan/ador, advis- 
iiiii' me that the title to a lot of 17r),(H)() acr(‘S of land 
65 in Ksmeraldas of which I am tlu* juincipal owner 
was in jeo])ardy—in this way—the last r(*volutionary 
turn over put into office an entirely new set of men—the 
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man who had hoen collector in Esmerahlas in the former 
government fle<l as soon as his government fell and took 
with him all fumls in hand and tax ri'cidpts as well. The 
new colh*ctor called u])on my agent the ('onsiil to pay for 

two vears taxes nnacconnted for hv the former collector 

• » 

oi* conliscation would follow. It was stupid of the consul 
not to take receipts when he paid my money but he did 
not. 1 had t(» g(‘t to (Juito and at oiu'c. My matter was 
purely local hut the lb'(‘sidi‘nt of tin* l\(‘puhlic is sut)reme 
without r(*gard to law and moreover is something of a 
dictator, lliu't* as elsewlnuH* in Latin-Anauaca favor more 
than merit wins and as the actual President is a compadre 
of mine that is in English 1 am godfather for his first 
child—it was to him whom I app(‘ah*d and got redress and 
matt(‘rs straightimed out * * *. 

“During my trip to lacuador 1 was in constant touch 
with A. (’. 1). Do. affairs hv wir(‘. 1 am not aware that 
thev have in tin* least sutfered hv mv absence save only 
in tin* delay in getting ol'f accounts and in perfecting the 
nn‘rclian<lis(* sales husiness and 1 am now convinc(*d that be- 
fori* anything of eonse<jUenc(* should he und(‘i*tak(‘n in this 
liin* a <MmijM*tent man must he fmmd to he permaiieutly in 
cliai-ge of lhn‘naventui‘a.” 

'riiat (HI August IS, l!)l.‘h (’aiming writing from Dolombia 
to plaintiff in Loinlon (ins(‘i*t(*d in stipulation at the reijuest 
of the di*f(*ndant), said: “Accounts: So far as the under¬ 
signed has h(*en able to gatliei’, it will he somewhat ditlicult 
to let you have deliniti* figures in tinn* to audit tln‘m previ¬ 
ous to Sept(‘mher .‘lOtli, for the y(*ai' ending .‘list March, 
191M. 'riiis will (‘iitail checking up the accounts for a jieriod 
(»f 17 months pr(‘vious to the date of the undersigns’ ar¬ 
rival on the Dompany property, and as during that time 
there hav(‘ h(‘(‘n changes of hookket‘i)ers and periods with¬ 
out any hookke(*per at all, he is rather afraid proper 
()() 1 -ecoi‘d will not have been k(*pt of all tin* Dompany’s 
dealings, although doubtless tin* Dash hook will he 
found in oi(l(‘r so far as balancing is conc(‘rned, hut some¬ 
what (!clici(‘nt as regards indicating tin* various accounts to 
which payments should he charged, and the same would 
applv to all kinds of Journal items which will have to he 
collected tog<*ther and passed into the books. 


4—4501a 
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“ Ilowpvcr, lu* will do his host to lot vou liavo at least 
suiiiinarized liyures helore that date, coded and cabled to 
you, so that at least a ^(‘iieralized Balance Sln*et similar 
to the |>r(‘vious one can he prepared in order to comply 
with the law. More than this will not he i>ossihle owini:: 
to the short tinu* available.” 

That on Aiiicnst ’Jl, lOl.*!, Lor<l Harris, (’hairman of the 
Board (d‘ plaintiff writing from London to Stapleton (in¬ 
serted in stipulation at the riMpiest of tin* di'fendant), said: 

“We have vonr letter and enclosures of Jnlv iMth, and 
• • 

hasten to assure you that W(* an* (piite satislied that we can 
safely leave it in yoni- hands how h(*st to prot(*et our in¬ 
terests. Tiitil I ^ot your h*tt(*r of *J4 July we W(*r(* quite* 
in the dark as to what was keeinni^ you at l>o.LCota, did not 

realize that von had such a combination of adv(*rst* fa(*tors 

% 

to deal with, and consequently wei'e, in onr iunoi’ance, sonn*- 
what epiernlons. But your h*tte‘i‘ of *J4 duly has shown us 
that yon know tin* country and its people* and its ways, 
anel that e)nr epn*ruh)nsness was m»l Jnslilieel, and that we* 
shall be* wise* te) le*ave it te> vemr eli>cie*tiem whe*re* to mass 
yeeiii* tre>e»ps tor ele*fe*nse*, en* to attae-k. * " L 

“ddie re*pe)i ts e)f the Me*elie*al ( Ulie-er h*ael erne* te) hope* that 
climatic deterrants e*an be ce)mbate*el with care*; anel 1 jnelye* 
that the e*amp arranv:ements, anel the* tre*atme*nt e)f the* na- 
tive*s are* brinyfinir cre*elit te) the (\)mpany. 'Fliis I he)pe will 
(‘liable us te) (*stablish e)iirse*lve*s tirmly in the* (\)nn- 
()7 try, be*nel publie* oj)inie)n fave)rably teiwarels ns anel in- 
eliie'c a furthe*r investment e)f e*apital if Mr. Inders 
estimates preive* trustworthy.” 

That on Se])tembe*r 2*1, Dl.’l, Lanninix writing- fre)ni 
('olombia to the ])laintitT at Le)nele)n, saiel: “ Ace*e)iints: I 
have* e*e)mme*ne*eel re‘e)ri;anisinu: the le)cal acce)unts at the 
(’amps, Istmina anel P)nenave*ntnra, but still have* a Kre*at 
ame)unt te) eh) to e)ri»anize‘ the* main bookkeepini*-. 1 have 

not as ve*t fe)nnel anv ele*iinite‘ ace*e)unts wliich we)ulel serve 

• • 

te) she)W the* situatie)n he*re* to elate*. At the* e*amps the*y a])- 
pe*ar e)nly te) have* hael a kinel e)f auxiliary boe)kkeepim*-, with 
just their e)wn le)e*al ae-ce)nnts e)f wa,ne*s paiel, (*te*. Stores 
sales have alse) be'cii ke*pt, but no ae*e*onnts have been ke])t 
of purchases, e*xcej)t the)se* made* h)e*ally. Kverythiiiic at 
Bile naveiitura and the* (’amps iiielicateel that the main ac- 
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counts bciiiii; ke])t at Tstmina by a Colombian em- 

|)loyi‘(‘ named Andres Arizala, so I have made the journey 
llier(‘ to L*(> into matters with liim, oidy to find things pretty 
innch tin* sann* tln‘re. Mr. Smith has jiassed on to Tstmina 
all kinds of (*barti:(‘s and accounts ])aid to him, lint except 
foi* items alT(‘clin,u’ the p(‘rsonal accounts of the em])loyees 
and snndrv individuals, no other accounts have been 
entered nj) and tin* cliar.i*(* not(‘s and ac(*onnts have been 
sim|>ly tiled away. Ajiart from this, even the single-entry 
ledger which has h(‘(*n ke])t at Istmina is very much behind 
and Arizala says he will require at least a month to get 
even that np to date, as he has to sort ov(*r all the tiles 
and ent<‘r up tin* iti‘ms direct into his ledger, then* being 
no possible nn*ans of proving tln*ir accuracy and they can 
oidy he ehecki'd by the sanu* laborious method of going 
through all tin* tih*s." 


lat on Xovemlier 29, Bradshaw writing from 

London to Stapleton at Hin*nav(‘ntura, (inseided in stipula¬ 
tion at tin* r(*quest of the defendant), said: “We feel sure 
that Mr. Canning is only anxious to do the b(*st he can for 
the company and to straighten out such matters as 
(is acc(uints t*tc., which, owing to your enforced absence 
in Bogota, have in*c(*ssarily lK*en allowed to g(it into 
sonn* confusion. From the lett(*rs which .Mr. Canning has 
written ns we have* gaiin*d tin* inqiression that he is an 
active and intelligent man and should Ik* of considerable 
assistanci* to you in hel])ing you to run tin* clei’ical side of 
tin* work. 

‘*lt is vorv gi’atifving to learn that vonr exertions in 
Bouota have been attended with such succ(*ss and we feel 
suit' that had it not been for vour inlhn*nce and the trouble 
you hav<* tak(‘n to d(*fend the Com])any against the attacks 
of bhn*kmailei-s and others our position today would have 
be(*n very seriously imperilled.” 

That on Januai’y 18, 1914, Stapleton writing from 
Buenav(*ntura to the Secretaries of ])laintiff at Ijondon, 
said: 


“ 1 will thank you if you will be good enough to advise me 
whether oi- not vou have received Mr. .\rizabCs account of 
purchas(* of platinum and remittance of same to Tjondon 
which I s;*n; you from Bogota in November.” 
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That Dll .January 24, 11)14, Stajilvtoii writing from 
Bin*nav(‘ntura to tin* Socrotaries at London, (Inserted in 
stijiulation at the recjiiest of tlie (leLmdant), said: 

“Before leaving the eiirreiiev (jiiestion I wish you to 

know as von know alr(*adv that tlien* has never been a 

• • 

penny of the eoinjiany’s money d(‘posited in any hank or 
elsewlno'e in my name. AVIumi I o])(Mied tin* aeeonnt for the 
eompany in tin* N\‘W York hank it was in the (\)m])any’s 
name “4'he .Anglo-Lolomhian t)(*v(*lopment Co. Ltd. and so 
it has always eontinned. Lik(*wis(* wln*n the Company 
purehas(*d the ])rineipal platinum prodneing pro])erties 
in the ('hoeo and I gave* u]) tin* miin*ral juirehasing hnsiin*ss 
I had (*stahlisln*d in tin* Choeo, a(*eounts W(*n* o])(*ned in 
the same hanks in Cali, M(*dallin and Cartag(*na wln*re T 
was ae(‘Ustom(*d to having funds to s(*ll hills against—in 
tin* nann* of tin* (’om])any. Also in B(»gota I handled 
(ID all ('om])any funds through tin* hank in the name of 
tin* (’ompany. All funds in all hanks aia* in the 
nann* <d’ the Comjiany and all ehe«jues are sigin*d hy 1). (^. 
Staph*ton, .\tty. I am ohlig(‘d lo make this stat(*Tnent in 
(‘X])lanation to you having s(*en stat(‘ments that certain 
sums of money were* eharg(*d t<» D. (\ Stapleton—in fact 
nearlv all monies i-emitted for (’olomhian. Also in th<^ 
(’ompany's stateniont lo whi(*h 1 r(*f(*r." 

'fhat on Fehi*uarv 21, 1!)14 Bradshaw writing from 
London to Sta])h*ton at (’olomhla, r(‘(|U(*st(‘d the following 
doeunn*nts: accounts eonneeting London and N(*w York 
with tin* various camps, r(*markiug “noin* yet i-«*c(*ived“; 
(lold accounts and cash accoimts (*am]) P(‘na Tjiza and 
Mandinga (’ani]) for nnuiths of S(‘])t(*mh(‘r, ()ctoh(*r and Xo- 
V(*mhe]* in(*lusiv(*, H)lo; Bay sln‘(*ts for Camp B(*na Liza foi* 
.July, S(‘pt(‘mh(*r, ()(*toher and Xov(*mh(‘r, IDl.'l, and Pay 
Sln*(‘ts San .Juan Prosjiecting for A]>ril. May, .Tmn*, .July, 
S(*])t(*mh(‘r, ()ctoher and Xoveud)(*r, P)!.*!, and Cash ac¬ 
counts San .Juan pi‘osp<*cting for A])ril to Xov(‘mh(*r in- 
clusiv«‘ IDl.'L this ])ai’agra])h heing put in (*vi(h*in*(* under 
tin* following circumstances: 


“Ml*. Hamilton: I think you had h(‘lt(*r read that. 

‘‘Mr. Sullivan: Alright, counst*! for ih*fendant wants 
tliat.” 
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That oil February 2?^tli, 11)14, Bradshaw writing from 
London to Stapleton at Rneiiaventnra, said: 

“We are jileased to learn that yon eonsider the C^ompany 
stands well with the (Jovernment, and the Board fnllv 
realise that this satisfaetory state is due to yonr great per¬ 
sonal inllnenee and untiring energy in looking after the 
eonipany's interests. 

“We regret to learn that in yonr o]>inion, owing to the 
values diseov(‘red hy ])rospeeting having become public, 
yon anticipate* it will he difficult for yon to acepiire the re¬ 
maining outstanding Tjozana shar(*s. Please iipiress on all 
onr staff’ in Foloinhia the importance of kee])ing informa¬ 
tion rc* d(‘V(‘lo])nu‘nts to themselves. We feel that 
Mr. Inder will assist von in this matter in everv 


wav 
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“W(* w(‘re aware that the* Company’s hanking ac¬ 
count in Xew Vork was in the Company’s name, al¬ 
though vonr l(‘tter is the tirst intimation that von had also 
open(*d accounts in the* Company’s name in (’ali, Medallin 
and Cartagena 

“The statements to which von refer showing that C(‘rtain 
monies have l)(*en charged to yon personally have r(‘ference 
to all the checks and drafts that yon hav(* drawn upon the 
Company fi-om time to time under yonr ])ower of attorney. 
Tin* statem(‘nts in (jnestion do not imply that any part of 
tin* money r(‘mitt(*d has h(*(*n utilized for any purpose's 
oth(‘r than those* e)f the* Company, hnt it is correct ac- 
e*e)nntane-v te) ele*hit the* elrawer with these monies until ac- 
e*e>nnts are* ree*e*ive*el showing the* [)nrpose*s te) which such 
memie's have* hee*n ])nt, whe*re*npon the* ame)nnts are written 
e)fr the elrawe*r’s ae'ceennt anel e*harge*el to the* [)re)])er heael- 
ings. .\s ye)n are aware*, we* are* still awaiting the ae*connts 
ne*e*e‘ssarv te) e*nahh* ns te) write U]) onr hooks pre)perly. 

“With re'garel te) the* state*ments which we forwareleel to 
ye)n giving e*stimate* e)f the Ce)m])any’s e*x])e*nelitnres to the 
enel e)f this ve*ar, it was e‘e)iisidereel esse*ntial that von shonlel 
have* a copy e)f this in e)i*ele*r that yon might fave)nr ns with 

vonr e*e)mme*nts thereon anel make anv corrections which 

» • 

von the)nght tit. It was alse) consielere'el elesirahle that von 

• • 

shonlel he* infeermeel of the fnnels at the Company’s disposal 
so that yon could arrange yonr programme in such a way 
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tliat th(* Company is not committ'ul to expeiulituro in ex¬ 
cess of the funds available.” 

“We conform our cable of 28tb F<*l)niarv informini'- von 
that the Board would like to see you this Spriiiii: if yon f^el 

tliat vou can safetv leave. There an* sev(*ral matters in- 

• • 

cludinj^ the a])pointment of Mr. Cutbill, al)out whom w(* 
cabled you on the ‘Jtitb instant, that the Hoard would ap¬ 
preciate the o])j)ortunity of discussing:: with you in jierson 
and therefore we trust that vou will be able to arrauixt* the 
journey.” 

71 The first two parairrapbs of the foreiroinu: lett(‘r of 

Ffluuary 11)14, wen* j)ut in (‘vidence und(‘r the 
followinic circumstances: 

“Mr. (Ii'orire F. Hamilton, di\: V(»u miirbt pb'a^^e i’<'ad : 
‘We are ])leased, etc.’ 

(That ])ara,iri‘a]>b was read.) 

“Mr. (leorice F. Hamilton, dr.: ‘ddu* next one.' 

“Mr. Sullivan: 'I'liat is the parairiapb ‘AVe renret to 
learn that your opinion, etc.’ ” 

(That ])araiirapb of the letter was read.) 

'I'bat on dulv lOtb, 11)14, Lord Harris writinir from Lon- 
don to Stapb‘ton at Xew York, said: 

“'rile propositiiMi now put befon* us by Castilbieonviners 
us that it is impossibb* for us to enter on such <>peration> 
as be siiiriii'sts without your kind and valuable help; if you 
care and can lind time to irive it us- W(‘ shall d(‘em our- 
selv(‘s fortunate, and let me sav at once that if vou can— 
as our a^ent in Colombia—undertake to repres(‘nt us as 
rei^ards these new int(*rests, we shall not ex]^ect you to be 
satistit*d with tin* renumeration which was fixed when we 
contemj)lat(*d your only haviiii*- the dreduiiii*' business to look 
after. 1 hopi* sinc(‘rely we are not ])re])arinir you as tan- 
j^led a web as that has lieen. 1 wrote what follows on tlu* 
assumption that you may be dis])os(‘d to consmit to the Oil 
business bcinn* includ(*d within the I’anei* of vour activiti(*s 
and responsibiliti(‘s. “1 think I advisedly use the term 
“diplomatic” for as you will see (it‘neral Castillo sui::i^ests 
our tryini*' to ,i»et a (Jovernment conci‘ssion throui^h the ^ood 
offices of himself and a Mr. Martinez, and there is also a 
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Mr. Boza wlio might be l)rought into relations with us. We 
cannot for a moment contemplate entering upon anything 
of the kind without your guidance, and I have told the Gen¬ 
eral that it would he impossible for us with our English 
methods to go behind your hack, and therefore lie and his 
friends must wait until we have got your advice; which we 
sincerely hope we may have the advantage of. We 
72 much appreciate the good character you have given 
us in your letter to the General which he has shown 
us, hut we are (piite conscious that if we have a good reputa¬ 
tion in Golomhia, it is largely due to you; and though we 
judge from that hdter you have a good o])inion of the Gen¬ 
eral W(‘ attog(*ther decline to ])ut ourselves in anyone’s hands 
oth(*r than vours. The General, as vou will see from our 
cahh*, iTMpiests our p(‘cuniary help; he seems to have so far 
acted v(‘rv liherallv as well as honorahlv, hut we of course, 
know nothing of the value of his property near Gartagena, 
which he otfers as securitv. Prohahlv neither do vou, hut 
you know the man and ])ossihly can advise us whether we 
can trust him.” 


The first paragraj)h of the foregoing letter was put in 
evid(‘uce under the following circumstances: 

“Mr. Sullivan: Do vou want the whole of the letter? 

“Mr. Hamilton: Only the first paragraph.” 

That on July 2, 1915, Lord Harris writing from London 
to Stapleton at Xew York (inserted in stipulation at the re- 
(piest of the defendant), said: 


“1 have also read vour letters of the 14th and loth June 
and am surj)rised at the int(‘nsity of the opposition that 
you are meeting with from the Granger crowd. I do not 
understand why they are so vindictive, 1 hope it means that 
they value our Goncessions very highly and that they have 
a good reason for doing so, hut there may he something po¬ 
litical behind it, if so is it I’. S. or our friend William of 
Prussia. I am glad to see that you are able to handle them 
so (‘ffectively and 1 hope successfully.” 


That on August 3, 11)15, Stapleton writing from New 
York to the Secretaries at London said: “In the establish¬ 
ment of our commercial business in Golombia, we have 
deemed it most convenient and also wise to keep a special 
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account with the National Park Rank of New York 

73 Pity for the pnrjmses of allowini^ onr Rnenav(*ntnra 
aj^ent to draw ajifainst. This account of course never 

will he lar«i:e, hut we frcMiuently have o|)|)ortnniti(‘s in 
Bnenaventnra and in Pali, which is the comni(‘rcial city of 
that whole region of sellinii: hills ai^ainst New York at vei y 
favorable rates, and if onr a^eiit there is ohlii^ed to write 
up to Aiida.i^oya for hills or checks, the o])portnnity may 
he lost, for it frcMpieiitly takes a fortnight hefon* a i‘e])ly 
can he had. In the ])ast it has heem the cnstoin to simd to 
onr Rnenaventnra accent si.iu:ned checks in blank, which Ik* 
tills in i// and neirotiates when opportunity ])i’(*sents its(‘lf, 

hnt I have never he(‘n eiitirelv satisfied with this method. 1 

• 

have im])licit conlidence in Mr. Racines as much as oiu* can 
have ill human nature. He is thoronirhlv hnsiiu'sslike, verv 
active and k(‘(‘n on hnildiiiii: np a profitable hnsiness for ns, 
so 1 will he j)h‘ased, if yon will have ex(‘cnted a power of at¬ 
torney for .Mr. Alhi'rt l\acines to draw airainst the acccnint, 
which 1 propose with ycnir approval, opeiiini;' in tin* Na¬ 
tional Park Rank, iiinh*!’ tin* headinu', The .Vnulo-Polomhian 
Development Pompany, Ltd. Special, which will lu* ke])t 
separate and distinct from the ,i;i*neral account in the hank 
which the Andau’ova oflice draws frcmi. ()f conr>e the 
Rnenaventnra oflice is under tin* direction of the Andai;nva 
ofhee, and he will ri‘port to the Andai^oya olliia* all his hi^ls 
drawn and for what jairpose, and his account will h(‘ sn- 
|)crvisi*d by the accountant in Anda.i*oya, and in this con- 
iK‘(*tion 1 have* to rej)ort that h(‘fon‘ h‘avin,i;’ (’ohnnhia, 1 
.eave instructions that an immediate accountinu* should he 
reported to yon of all clu'cks issued by them a.uainst onr 
N(‘W York Rank and for what pnrjiose. * * * 

“Inasmuch as the ])ower of attorney yon granted nu* to 
draw company's funds on d(*])osit in New York with the 
hank is not transf(*rrahl(‘, 1 shall also lx* ohlined t(> yon, if 
yon will have executed a power of attorney in favor of .Mr. 
(hithill, permittinu him also to issue elK*cks on tin* 

74 company's funds in the hank thei‘(*. 1 ask for tliis be¬ 
cause* 1 wish to put the finance branch of onr hnsiness 

directIv in .Mr. PnthilPs hands." 


That on .Vnunst *J(), Pfl.*), Rradshaw writ in,ir fi’om Lon¬ 
don to Stapleton in New York said: 

“As regards yonr letter of the 5th Ani^nst on the sub¬ 
ject of interesting ^lessrs. Lewisliolins in our business, we 
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would point out tliat tlio Company lias iio reserve shares 
now in existence nor can it issue any duriiiu; the war owing 
to the (lOVernnuMit i’(‘gulatioiis.'’ * * * 

“We an* instnictiiig our lawyers to prepare powers of 
atloi*U(‘y in favoui* of Mr. Kaciiu's to operate on a special 
a<'count at the Xatioiial Park l>ank, New York, and in 
favour of .Ml*. Cuthill to sign cIkmiu(‘s on Xcw York. The 
j)ow(*r of attorney in favour of .Mr. Racines will limit his 
pow(*i* of drawing lK‘yond foOO and Mr. CuthilTs ])ower will 
contain a similar limit up to £2,Odd.” 

'I'liat on S(‘pt(‘ml)(‘r 4, l!)!.'), Rradshaw writing from Lon¬ 
don to Stapleton at Xi‘w York said: “At a rec(‘nt Board 
meeting it was ri'soIviMl to grant Powers of Attoi'iiev to Mr. 
( hithill and .M r. liacines. 

“As r(‘gards .Mi*. Cuthill it was d(‘cid(‘d to limit that gen- 
tlem(‘n's power to t‘2,(H)(), and .Mr. Khicines to toOO, with 
tin* result that the amounts curr(*nt drawn under these 
pow(*rs should not i*xci*i*d tin* ahovi* limits. 

“B(*foi(* having tin* Pow(*rs (*ngross(*d, we think it as 
W(*ll to refer tin* matter to yon for your vi(*ws, as it occurs 
to us that on accasions tin* lo(*al r(*<|uir(*nu‘nts are likely to 
exce(*d tin* ahoV(* limits; for (*xampl(*, .Mr. Cuthill might 
hav(‘ occasion to draw t;2,h(Mt in one amount, and under the 
r(‘solution of tin* Board, In* wonld not lu* empowered to 
draw aiiv fmtliei* amounts on tin* X(*w York Banking ac- 
count until In* had r(*rcceiv(*d advice that his pre- 
75 vious check had heen clear(*d which might not hap¬ 
pen for s(*v(*ral W(*(*ks, during which the local re- 
tjuii*(‘nu‘nts might d(*mand the i'(*<juisition of further funds. 
Similar diniculties might arise* in tin* case of Mr. Racines’ 
limit. It had occurr(*d to us that as far as Mr. Racines is 
conc(‘i*n(*d, should In* find it n(*cessary to exceed the limit 
im])os(*d un(h*r tin* ])(»w(*r, .Mr. Cuthill should have authority 
to pei-mit him to do so. Should .Mr. Cuthill have* occasion to 
l•xc(*ed his limit of he* should he* able* to eh) se) on ref- 

ereiie'e* to Leeinhm. It may he* that the* limits impe).se'd are 
inconv(*nie‘ntly small, hut you will he* able* to aelvise us on 
this point. Our de*sire is to fix a rease)nahle limit which 
will not int(‘rfe*r(* with the normal weerking e)f the (’e)mpany. 
.\s von have* heem absent fre)m Ce)lomhia for some time, and 
the*y have* had tf) linaine* the*mse*lve‘s fe)r theii* ivquirements. 


58 


ANGLO-COLOMBIAN DKVELOPMENT CO. VS. 


WO aro not (juito clear what arraiiiriMnonts tli(*y have adopted 

in the ahsence of anv Flowers of Attorney.” 

• • 

That on Sei)teniher ‘JM, HU5, Stai^leton writing from 
()inaha, X(*hr., to tlie Secr(*tari(*s at London, said: 

“I am pleased with your information that Mr. Canning 
lias agreed to nmiain at tlu* salary of 5(H) pounds ]>er annum, 
with a honus of 100 pounds at the termination of the three 
years’ service*. That puts this matter out of our minds for 
a y(‘ar o/ moi’e, which is esjiecially desired at this time. It 
leaves us a veiy competent and satisfactory man, at a fair 
>alarv. 

“I eahled you a f(‘W days a,e:o in r(‘ply to your icmarks 
in Viuir second h‘tt(‘r of the 4th of Se]»t(‘mlM*r, that a limit 
of *J,000 pounds to Mr. (’uthill's and 500 |»ounds to Mr. 
K’aeines' powers is sullicient for our needs at the pn‘S(‘nt 
t ime. 

“With ref(‘renc(‘ to your im|uiries as to how th(‘ (’o- 
lomhian husiness is l)(‘in.n‘ linaneed during: my ahsmici*, 1 
ran onlv sav that Ionic auo I advised vou that 1 had trails- 
feri(*d my faculties in the power of attorney which you 
eranti'd im‘ to Mr. Arizala which the National Lark Bank of 
X(*w York, reconni/(‘d. It was a hit irreicular because 
7(i as a matter of fact my power did not concede that 
privil(‘ii-e, hut the hank was satisti(‘d with it, and we 
let it iiuuain so. 'hhis was done at about the initiation of our 
woik, lu^ranse I lK*ini»- absent either in the hush or awav 
from the pioperty. it was n(‘eessary that some om* have 
these faeulti(*s, and it has icon(‘ alon^' very well, hut now 
that we hav(* Mr. (’uthill, 1 think that the linaiu'e pait of 

our husiness should he* diriM-tlv in his hamls.” 

• 

That on ()etoher 25, 1!)15, l>radshaw writin,i»- fiom Lon¬ 
don to Stapleton at Bmmavtmtura, said: “ LoW(‘r of At¬ 
torney: After furtlnu* consideration of the ])owers to he 
ronfeiu’ed Upon Messrs, (’uthill and l\arin(‘s, we have de¬ 
cided that the simplest method would he to lake ad¬ 
vantage of (4aus(‘ 7 of the Lowin’ of Attorney icranted to 
you by tin* (’ompany on 2Mrd March, Dll, which provides 
that with the consent by letter or cable of tin* company you 
can d(‘h‘,uati‘ to a substitute* or suhstitut(*s all or any of the 
powers confered on you under sin*h tiower of attorney. This 
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will siivc* us tlip troul)l(* aiul (*xj>eiis(‘s of preparing two fresh 
powers of attorney, whi(*li would both have to be notarially 
M*(‘rtili(Ml, and if it should be necessary to have them 
77 drawn in such a wav as to make them servicable in 
Colombia as well as in the States, a ])oint upon which 
W(‘ ar(‘ not ch‘ar, it would probably b(‘ necessary to have 
th<‘ r(»W(‘i‘s cel t died not only in Kngland but in Spanish, 
which would achl mat(‘rially to the expense. The Board 
an* satisli(*d to h‘av(‘ it to your discretion to grant such 
powers to Messrs. Cut bill and Bacines as you think desir¬ 
able, r(‘cognising that you must be in a better position to 
.judg<‘ than tliiw arc to what (‘Xt(‘ut it is convenient to 
d(‘l(*gat«‘ vour authority. Will vou th(‘refoi"(‘ kindly re- 
gaid this h‘tt(‘r as a foniial authorization from the Hoard 
to di‘l(*gat(‘ your pow(*rs of drawing on the Company’s ac¬ 
count to Mr. Cut bill and Mr. Bacines to such ext(‘nt as vou 

% 

think lit. In doing vou will of course bear in mind the 
limits pro|>osed in my l(‘tter to you of the -tth ultimo, but 

tlu* P>oard l(*av(‘ it to vou to d(‘cide how vou would wish 

• • 

tlM‘se limits iut(*rp]-eted, as they arc* anxious that you should 
not im|>ose any such i’(*strictious as would have tlu* etTect of 
iuterf<*i i'ing with tlu* oi'diuarv course of business. 

•‘It is of eoin-se ne(M*ssai‘v that vou should vours(*lf re- 

• • % 

tain your present full poW(*r of op(*ratiug on tlu* Com¬ 
pany's account and as it is at h'ast doubtful wlu*tlu*r a gen- 
<'i-al d<*h‘gati<m of such powc*r might not pr(*clud(* you from 
I ersoiially exercising it, it is sugg(‘st(*(l that you might ar¬ 
range for tliice ac'cMuints at tlu* l>ank, oiu* b(*ing a sp(‘cial 
ac<M)unt (tlu* balance* in which wmild not (*xc(*ed W)lk)) which 
would b(‘ operat(*d on by M r. Bacin(‘s, another b(*ing a special 
g(*n(*i-al account (tlu* balance* in whie*h would not e*X(*eed 
i‘*J,0()0) wliie'h would be* o|)e*rate*d em by Mr. ('utbill, and the 
thii’el be*ing the* ge*ne*ral ae*e*enint whie*h we)uld be opeiaiteel 

em emlv bv vemrse‘lf—vem weeuld then from time to time 

• • • • 

reph'uish the* two ae'eeeunts as anel when you the)ught fit anel 
we)ulel autheerize* .Mi*. Bae*ine*s anel Mr. Cutbill to draw solely 
em the*ii‘ i‘e*spee‘tive* accounts. 

“ in e-ase* yem slumld not have* a copy e>f yemr |u)we*r with 
vem we* e*ne'le>se* one* fe»i’ ]*e*fe*i'e*iie*e*." 


7S ’^riiat e)n the* same* elate, ()e*tobe*r ‘JM, 1915, Brael- 

shaw writing from liemelem to plaintil’f at Buenaven¬ 
tura, said: 
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“Accounts: W(‘ an* ohli^cO for Snininarv of (‘ash ami 
Salary list for the month of Anjj:nst. 

“ W(* aie also in receipt of Trial l>alanee of yonr Main 
Ledufer and Personal Ledirer for the month of July, 
to>>^* ther with (‘ost Sheets to tlu* same <lat(*. 

“.\(*connts: to .‘list March, PMo: We noti* yonr advice on 
this snhj(*ct, which has h(‘en |»ass<‘d on to onr Accountant's 
I tartm<*nt.” ♦ * # 

'riiedold Pi(‘lds .\nu*ri('an 1 )eV(‘lopment (‘ompany liave 
drciwn oni- att(‘ntion to tin* <‘xe(‘ptionally heavy payments 
which they have had to maki* on onr lu'half dniini^ the eiir- 
r(*nt month in X(‘W York. Wv presume that th(‘y had 
i‘ef(‘n*m‘(* to certain ord(‘rs plae(‘d hy Mr. Staj^leton whilst 
In* was in the States, hnt we havi* no advic(* as to what orders 
w(*re actually plae(‘d. W(* havi* ln*ard indii*(‘etly that a new 
store hnildinir was heinj^ oi’dered in the Stat(‘s, and tin* 
major portion of this month's New York reqiiirem(‘nts was 
possibly on this ace(mnt. It wonld lu* a convenienci* to ns 
in fntnia* to know wh(‘n (*xeeptioiially heavy drafts have 
h;‘en drawn oi- paynn*nts incnrr(‘d for any particidar month, 
s<» that w(‘ can ai'raniri* onr linance accordinirly. The coii- 
se(|nenc(* of the ln*avv <lrawin<^s a.i^ainst New York otliee 
of tin* (lold h'i(‘hls Ameri«*an (ni hehalf of this (‘ompany has 
n(*c(‘ssitat(‘d an exehan.irc* of cahl(*s hetw(*en London and New 
^*ol•k, tin* exp(*ns(‘ of which conld |»rohahIy have h(‘en 
avoi(h*d if we had hr(*n advisi‘d in efood tinn* of tin* pay¬ 
ments W(‘ tiad to mak(‘. 

“We shonld lilo* yonr monthly r(‘ports to «'ontain the foh 
Inwinn’ iidormation : 

“1. No. of honis work(‘d dnriim’ tin* month, showinii: the 
d(‘dnetions for stoppaires and tin* reasons for such stop- 
pa,i^i*s. '2. No. of ciihie yar<ls di(“<ln’(*d. .‘I. .No. of onn(*(*s 

recovered, retort(*d irold and platinum: We d(» not care to 
know the amount in ainaUam. 4. (‘ontents per eiihic 
yai'<l in retorted liold and platinum. .’). Workini^ 
costs pel’ eiihic yard. 6. Locati<»n of ^roninl worked. 
7. (J(*neral n*marks.” 


4'hat <m Nov(*mh(‘r 6, PM.'), Bradshaw writing’ from Lon¬ 
don to Sta])leton at N(*w York said: “Wi* enclost* for vonr 
information (*xtract fi’om onr h*tt(*r of tin* 2.‘L’d Octoln*!* 
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addiTssed to our Local ofticc in (’olonihia, from which vou 
will note that the recent h(‘avv drawint»*s on Xew York 
on behalf of the Aiiglo-Colomhian Development Company 
has cans(‘d a cei*tain amount of inconvenience to the Cold 
l^ields Am(*rican Development Com])any which mitj^ht have 
been avoid(‘d had we received a ]ireliminary notice of the 
liabiliti(*s that were beiiii*- incurred.” 

“Purchase of ])latiiinm. AVe enclose copy of cable which 
we have (h‘S])atch(‘d to Andau’oya following* a visit which 
we have received from Mr. Perev Sellon. Von will obs(‘rv(‘ 
that we have not imnitioned any particular ])rice in tin* 
cable at whioh wi* can authorize* Mr. Arizala to effect ])nr- 
chases, as we tear the cable* system in Ceilombia is soim* 

what liable* te) le*akai'e* anel it is natnrallv nneh‘sirabh* tha* 

• • 

the tii>nre* at whie*h we* are* prepaivel te) purchase she)nhl 
be* ire‘nerallv known.” 


ddiat e)ii Xe)Ve*nd)e*r iM), Pn'), Sta])lete)n writing’ freim Xe*w 

Ve)i*k te) Se*e*re*tari(*s at Lennle)n saiel: “[ e*alh*el at e)nr bank 

here te)elav te) se‘e* the* Pe)we*i* e)f Attorne*v whie*h ve)n i*]*ant»* I 
• • • 

in mv favor te) draw funds against e)nr ae*cenint in tin* 
Xatie)nal Pai’k Ihiiik, anel 1 finel that the*re* is no pi’e)vision 
fe)r substitution in that ])owe‘r. 

“If ye)n will have* e*xe*cnte*el a snpple*m(*ntarv danse* whie*h 
e'an be attae*he*el te) this Pe)we*r urantiiii*’ me* the* iai>ht nf 
snbstitntie)iL the*n 1 e*an e*om])ly with yoin* instrne*tie)ns in 
i*ivini»- pe)we*rs te) .Me*ssrs. Cntbill anel Kae*ine*s. This pro¬ 
bably we)nlel be* le*ss e*xy)e*nsive* than ye)n makiiii;- e)nt a sepa¬ 
rate ])e)we*r lor eae*h the ‘‘•entlemen nameel.” 

That e)n January 10, lOlti, Hraelshaw wi'itin.e’ fre)m 
Le)nele)n te) Stapl(*ton at X"ew Ve)rk, anel torwarelin**; 
pe)we*r of atte)rne*y of January 6, 1916, herebefeere r(*fe*i-i*(*il 
te), saiel: 

“We* ne)W ene*le)se hei’ewith fre*sh Pe)wer e)f .\tte)rne*y in 
your fave)nr, which ye)n will e)bserve e*e)ntains a e*lanse* L*iv- 
iiiU‘ yon the* ])e)we*r e)f snb-eleh‘iiate all e)r any e)f ye)nr ])e)wers 
as yon may think tit. Onr Se)lie*ite)rs aelvise*el ns that the 
pr(*])ai’atie)ii e)f a fre*sh ])e)wer was the* cleanest way e)f deal¬ 
ing- with the* matter rather than pre*parin^ one clause* te) be* 
altae*he*el to ye)nr Ole] Peewer, whie*h wonlel have i’e*)|nire*el 
the same lei»alizatie)n as an entirely fresh pe)wer.” 


G2 


ANGLO-COLOMBIAN DKVELOPMENT CO. VS. 


“In connection with tin* cnclos«- 1 Power, wt* wonM refiT 
von to onr letter of the ‘J.'Ird ()ct<»l)(‘r Inst, wliieli denlt witli 
the whole snhject.” 

That on .lanuarv 21, PUd, Sta]>h*ton writinii: from Xew 
York to (’annin.n’ in Andairoya, Poloinhia, said: “(twini^ 
to tin* fact that 1 h‘ft inv eld hank ch(‘ckhook in ()maha 1 
am nnahle to state hei*e now if all the cheeks drawn hy 
me and which yon have* eharin(‘d to my ])(‘rsonal aeeoiint, 
are ])i‘o|)eily charged oi* not. I think that the smaller 
checks arc* not to he* chari;(*d to nn* p(*i’S(»nally, hiit of this 
1 will advise* von as soon as I i^(*t mv old (*ln*ckhook before 
me. 

'I'hat on dannary 2h, PUh, Stai)h*ton writinn' from Xew 
York to the Si*cretari(*s of plaintilf at London, said: “1 
am in r(*c(*i])t of yonr (*st(*(*med fa\’or of the loth inst., (*n- 
closiiiiT ni(* fr(*sh ])ow(‘r of attorney, to he* ns(*d in conn(*'‘tion 
with our hankimr account in Xc*w York. 

“In acc'ordance with the ])ow(*r. I have* now arramicd with 
the hank h(*re in X(*w Yoi’k in such a way as will ])(‘i-mit 
M(*ssrs. (hithill and Hacin(*s to draw funds for onr account< 
from onr hank." The arrani't*m(*nt so ref(*rr(*d t»» con- 
sistini; of two snh-])ow(*i's to (hithill and Hacim*s of Jan- 
narv 2.'), l!)ld her(*iid)(*foi‘c* s(*t out. 

81 'riiat cm duly 1st, llMti, Sta])h*t(m wi'itinu- fi’om 

Xi*w Yoi’k to Panninir at Andairoya, said: “1 am not 
(jiiite sure if yon make* a r(*vision of tin* company's accounts 
in tin* Bn(*naventnra oflicc* or not. I don't know jnst what 
instructions London otlice mav have* Liiv(*n von in this nar- 
ticnlar, hut if von have not hitherto r(*vised and examined 
onr Hm*naventni'a otlicc* accounts, I wish that yon at yonr 
earliest conveni»*nce yon would ])roc(*(*d t<» do so, uivine; all 
hooks and accounts in his otlice a thoi’oimh noi!i'Li-o\'rr and 
clu*ckinii’ up. Yon will nn<h*i‘stand that in doinn’ this th(*i*(* 
is ahs(dnt(*lv no r(*t](*ction whatevc*r on tin* int(*' 4 ritv oi* tin* 
ahilitv of Mr. Raciin*s, hut as no human h<*iim- is iid’allihh* 
and all an* liahh* to mistaki*s, I instruct yon to do this 
work in h<*half of .Mr. Kacin(*s <piite as much as for myself, 
his snp(*rior otlic(*r, in the employ of the (’(unpany. Aft(‘r 
you have* conpcleted this work yon will make* me as hi*i(‘f 
a report as ])ossihle, which I may forward to tin* London 
oflfice. 

“1 am ord(*rin;u: yon to do this work at tin* present time <»r 
as soon as vou can convenientIv, without interferina: with 




list for the month of May* This letter also enclosed a list 


of chechs drawn on the Rational Park Bank of Hew York up to 
and Including May 1916» and ■ financial statements for the 
same period. The financial statements for the months in ques 
tlon so far as Stapleton is concerned were as follows; 


Drawee 

Hovember 1915- D.O.Stapleton 

do 


P> 0* Stapleton*8 cheques . 


Kumcer 
231 
233 


Decenter 1915 


January 1916 


Petrutry 1916 


March 1916 


Amount Purpose 


$ 1,000 

250. 


T 

T 


April 1916 
May 1916 


do 

233 

250 

T 

do 

234 

1,212.50 

T 

do 

235 

— 

T 


Total 

64*712.50 


D.C.Stapleton 

236 

- 71ST25 

T 

do 

237 

1,200. 

T 

do 

L38 

35. 

T 

do 

239 

2,000. 

T 

do 

240 

100. 

t 


Total 

$4,051.25* 


D*C«Stnpleton 

241 

133.34 

T 

do 

242 

3.000. 

T 


Total 

$2,133.34 


Tracey Bros, 

438 

250.00 

Ool.Bk 

D.C.Stapleton 

243 

100. 

T 

do 

244 

1,500. 

T 

do 

245 

125 i 

T 

do 

247 

116.16 

T 

do 

248 

300. 

T 


Total 

$2,291.16 


S.S.Yhite Dental Co.246 

$5,000. 

El.Banco 

D.C.Stapleton 

249 

500. 

^ pVc. 

do 

250 

335.82 


do 

251 

100. 

T 

« do 

252 

l’>,31 

T 

do 

253 

1,552.83 

T 

do 

254/6 

724.61 

T 


Total 

$8.230.o7 


D.C.Stanleton 257/263 

$2,942.54 

T 


AdTice not yet tc-uand.* 


That on August 2 ^ 1916, Lord Btchoume, a director of the 
plaintiff telegraphing from Hew York to Stapleton a.t Omaha, 
Retraska, (inserted in stipulation at the recrueet of the de- 

tpndant) said : "Sent following cable to London begins Oolong 

[ 

bia the following best terms I can get stop Lewisohns will fokm 
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your duties iu Aiida^oya, tliiukiu^ that now that (uir dr(Hli»:e 
has teni])orarily sus])eiul(Hl o|)(‘ratious you will have more 
or less leisure time, and iu addition, it will u:ive you a 
little outiuir JHul a ehaua^e of locality surroundings and coii- 
ditious.” 

That on July 14, IJIG, Sta])letou wrote from New York 
to the Seeretari(‘s of ])laiutitT at Loudon, iu which letter 
Staphdon acknowledged r(‘cei|)t of co])y of Audagoya’s 
otlice letter of June IJ, IJKJ to the Secretaries at Tjou- 
doii, co])y of which last mentioned lettei* h(‘ (uiclosi'd 
to the Secretaries. The letter of June IJ, DIG writtcui 
from Audagoya is signed iu tin* mune of the plaiutilT 
and “per A. Arizala,” and addressed to the Secre¬ 
taries at London. This letter jicknowledged recei])t 
of the monthlv account for March DIG, and enclosed salary 


(lien* follows diagram mark(‘d page 82.) 


Am(‘riean holding company and find one million livt‘ 
hnndr(‘d thousand dcGlars on seven per cent ten year 
income notes stop wc* r(‘C(Mve for past expenditure one mil¬ 
lion three fiftv thousand dollars and Lewisohns one hnndi'ed 
fifty thousand dollars seven per cent ten year cumulative* 
r(‘deemahl(‘ ])i*(*ferr(‘d stock sto]) not(*s and stock to he i*<*- 
(h*em(‘d pari passu hy a])plying annually at h‘ast twemty ])er 
cent of net earnings to redemption sto]) power to red(‘(‘m 
whole or part of note's and pre'fe'rn'd stock at any tinu* at one* 
hniielre'el five* hut they must he re*eleeme*el pari passu steep 
neetes aiiel ])re‘ferre*el steeck have* e‘qnal e'eenve'i’sieen rights 

namelv fe>r five vears iiitee cennmeen steeck at twee feer eeiie; 

• • 

ste>]) thus the* endy eliffe*re*nce* l)etwe*e*n neetes anel ])re*fe*rred 
is that in wineling ii]) ne)te*s weenhl e-eeme* first steep e-eemnneei 
steee'k ten million eleellars eef whie'h feeiir millieen twee fifty 
tlionsanel eleellars tee Le*wiseehns tliive* millieen twee fifty theen- 
saiiel eleellars to Anglee-( Veleeinhiaii for its wheele* share* capital 
enie* millieen five hnnelre*el theensanel eleellars re‘se*rve* feei* ( een- 
ve*rsinn anel eeiie* million eleellars tre*asnrv steee*k whie-h if 
issne'el he*reafter must he* eeffereel ])i-ee rata to all commeen 
steee'k heelele*rs steeje as Anglo-(Velombian must lee ke'pt alive; 
feer seeme* ve*ai‘s tee heelel title*s (leelelfielels will re*e*e*iv'e se‘ve*n 
theensanel five* hnnelreel eleellars jeer annum tee jei'eevide sccim*- 
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lary etc. to (oiiu* out <►!* lil’ty thousand dollars per 

annum payahlt* hy (Jrani^tu’ Workini*: Company Tor liiuuisi* 
t(» ns(‘ our dr(*dii:(* ou any part ot* Aniilod N)loml>ia prop 
(*rti(*s so not inconu* suhjoot to Hi'itish taxation will not ox- 
(*(*cd forty two tliousaiul five Imiuli’cd dollars stop wc* ])ul 
in all onr proportics juid Lowisolins tln‘ir inton‘st in 
(I rangers claim Condoto, 'ramana and San duan of which 
(ii'anuci's claims cntirt* hcd <‘xccpt our l*audcloi-o stoj) pi‘(»- 
poi’tioual I'cprcscntatiou ou l)oar<l stop to save tinu* am pro- 
j)ai‘iun- airrciumuit with Wilin’ on these lines cahh* whether 
you authoriz(‘ McDcmnal to (‘xecute under his substituted 
power of attorney stop if ap])eal comes ou before 
S4 anre(*ment executed and we lose fear L(‘wishous 
miLrht want bettcu* terms st<>p recommend accejdaiice 
in vi(‘W of sp(*cial consideration obtained. 

“P^o//r our past (*x])enditur(‘ ])rosp(*ct of prompt develoje 
meiit and saleable stock on this mark(*t (‘lids." 

That on Aiinust Idlb, Sta])h‘ton writ inn from X(‘w 
York to tin* Secr(‘tari(‘s at Tiondon, said: “In view of the 
present n(‘nntiatioiis ])endinn in Xew York, which if succ(‘ss- 
fully consummated will most likely chann»‘ com])h‘t(‘ly our 
pr(*s(*nt m(*thods and system of busin(‘ss in Xew York, aii<l 
very lik(‘ly, 1 should think, tin* oHice and staff tlu'n*. 1 will 
not at th(‘ pr(‘sent tim(‘ att(‘mpt any r(‘marks under your 
ca])tion of ‘X(‘W York ()rtic(‘' (‘xc(‘pt to point out that (Uir 
account with tin* Xational Park I>ank is r(‘allv more* for tin* 
conv(‘nit‘nc(‘of Diir Colombian Ollice than for any other pur¬ 
pose. 1 think if the busin(‘ss had bemi miiu* I should hav(‘ 

arrauned for tin* X(‘W York ollici* to handh* al)solut(‘lv everv- 

* • 

thinn and h‘t our (’olombian oHice make* their drafts anainst 
our Xew York oHicc* and not anninst tin* bank, but wi* will 
take this matter uj) later if tin* ]K‘udiun U(‘n<>tiations do 
not n<^) throunh. ♦ * * “^^ul wilt s(*(‘ by our sales ac¬ 
counts whi(‘h hav(‘ been r(*nularlv submitt(‘d to v(mi that 
our first lot of miiuu’al was mark(‘t(‘d in Xew York in Feb¬ 
ruary wliiMi ])ric(‘s were V(*rv matt‘rially lower than they 
had b(‘en in D(‘cember." 

That on Aui*ust PJth, Unb, Lord ILabourne writiui;’ to 
Sta])leton, said: “1 (‘X])(‘ct W(‘ shall nominate only two di¬ 
rectors. You of (‘ourse are essential for some* time to conn* 
till all h‘^:al and irovernmental (piestions are settled so I 
hope you will consent to act. McDounal wants no doubt to 
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1k‘ Olio of tlio iioniiiioos and his Inisinoss would be to keep ns 
fully infornu‘d as to what ii^oes on. This is im])ortant; you 
will ii<>to lhat neither party to the eontraet in anyway guar- 
anti*es titles. I said we would luntlier give nor ask sueh, 
hut I said that yon would give a letter saying that as gen¬ 
eral manager of tlie (’oinjiany yon declare that to the best 
of yoni’ knowl(*dge, information and belief the only 
S.) claims in (‘xist(*nc(‘ made against tlK‘ (V).'s title are 

as follows: \W A. B. foi’ so manv Lozana shares hv 

• • » 

(\ 1). in respect of—of (’asco d(‘ (’ondoto or K1 Banco or 
wliatev(‘r it may he etc. et(‘. It is important that this letter 
slionhl Ik* accurate and that yon di’aw it up in conjunction 
with Bosell ()f Wing cV: I\os(*ll as soon as possible.” 

'That on .\ngnst Ml, IhltJ, Staphdon writing from Xew 
N ork lo .Messrs. Adolph L(‘wisolin cV: Sons and Lewisohns 
Brothers, in llu* sann* ])la(*(‘, said: 

“hh‘f(‘rring to tin* contract mad(‘ h(‘tween yoni’selves and 
the (’onsolidatcKl (iold tields of South Africa, limited, under 
date* of .\niinst 11, Ihlti, 1 am and have been since the or¬ 
ganization of tin* Anglo-(’olomhian Development (V)mpany 
(leiiei-al .Manage!- of all theii- atfaii’s In tin* Kepnhlic of Co¬ 
lombia, and as such am familiar with the ])ro])erties owned, 
eonti-olled and clainn*d by that conpiany is .said Ke])nblic.” 

M'liat (Ml S(‘pt(*mb(*i- (), lint), H. Percy Sellon, one of the 
I )i lectors of tin* ])laintitf, writing from London to Staple- 
ton in X(*w Volk, (ins(*rt(‘d in stijinlation at the reipiest of 
iIn* def(*ndant) after stating that Lord Brabonrneat a meet¬ 
ing of tin* Boanl of plaintiff company, gave full (*x])lana- 
lions of bis negotiations with tin* L(*wisohns, said: 


“Without of course* mentioning that yon had written me 
on tin* snbj(*ct (since* yeni aske*d me tee treat it as strictly 
eonli<lential) I sounded e)nr fi-ienels’ views em the ])ersonal 
as]K*e-tuS of tin* ne*w eirganizatiein te) which vein refer. 1 saw 
.Major Sapte* ami Leerd Braelbonrne privately before the 
Board .Me*e*ting, anel it was settleel at the Board that our 
frie*nds would ])nt forwarel the names of yenir gooel self 
anel .Mr. .Mae*dongal as the* A. C. D. Co. i-e*pre*s(*ntatives on 
the* Bf arel of the* Xew Company. The ielea apepars to be 
to have* seven Directors and Lord Bradbonrne mentioned 
that he* believed that two Lewisohns from each lirm viz, 
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four in all, want to ji:o on tin* Board; and that he thought 
it eminentlv desirable that Westlake should also be 
H() on the Board, thus leaving yourself and Mr. MeDou- 
gal to comj)lete the number. You know of course 
that the A. (\ I). C’omi)any is to be ke|)t alive at this end 
for a certain j)eriod, and the suggestion was that Major 
Saptc*. Lord Brabourne and I should continue as Directors 
at this (*nd. 1 hope this j)lan commends itself to your judg¬ 

ment. There is nobodv on vour side whom J. .M. cV: C'o. 

• • 

would lik(‘ to have on the boai’d \o watch the inter(*st of our 
firm so W(*ll as yourself; and I will say frankly that 1 hojie 
you will allow us to r(*gard ycni as our “watch dog” and 
nominee no less than that of the A. (\ I). Lonpiany.” 

That on September 7, llUti Staph‘ton writing from New 
York to Canning at Andagoya, said: 

“It was n<»t mv intention to have von go to Buenaventura 

• • • 

to count Ml’. ILicine's cash only. What I want is an audit 
of his accounts, a thorough checking np in a comjieteiit and 
businesslike manner as a proper accountant would do. 1 
don't mind taking his count of cash if that was all I wanted, 
'fhere would he no leason in sending von to Bnenav(*ntura 
on such an expensive and ar<lnous journey solely for this 
pur})os(‘.” 

That on Sejitember 2Hth, li)16, Sta])leton writing to Majr. 
Sajite, oiu* of the Directors of ])laintilT, (ins(‘rted in stijnila- 
tion at the rt‘(piest of defendant) stated as follows: 

1 thank von for vour much est(‘(*med favor of tin* 2*2nd. 

• » 

You will pardon me ])h*asi* for not giving it tin* imm(*diate 

reply which it meiits. I must explain that 1 have b(‘en v(*ry 

busy in Omaha packing all of onr household goods and 

(‘ffects preparatory to changing our place of residence to 

Washington, and as I had to give p(‘j’sonal attention t<> 

almost evei’v little detail of tin* handling and packing of 

the furnituri* and household gootls, 1 havi* b(*en very busy 

and much (K*cnpie<l until my arrival ln*ri* in Xi*w York, 

wlu*i’(* 1 havt* come at the i’(*pn(‘st of M(*ssrs. Lewisohns in 

the matti*r of onr negotiations with tln*si* gentlenn*n. Moi’e- 

ovei’ as inv fi-ieiids in London hav(* had mv (*ntiie 
• • 

87 contidenct*, I was ind alarnu*d nor did 1 fear that 1 
should not be tr(*ate<l fairlv by tln*m in tin* adjustment 
and distribution of the shares and interest in (nir ('olombian 
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enterprise. My inter])retation of oiir relationship has 
always h(*(*n that in addition to the comparatively meagre 
cash sahiry 1 have I’eceived as Manager for the Anglo- 
('olomhiaii DevelopniiMit Company that 1 was on an equal¬ 
ity with tin* cash snhscrihm’s to the shares in the Anglo- 
Colomhiaii 1 )eV4‘lopment Company to the extent of , and 
that if yon transf(‘rr(‘d ownershi]) in the ])roj)erties of the 
A. C. I). Co. for shar(*s in otli(‘r com])ani(‘s, 1 was to have 
oC of tli(‘ shaiT‘s in those companies which were vendor 
shai‘(‘s, that is, which were issued in exchange for 
SS th(‘ pro))ei'ty—winch yon exchange. If yon were to 
siihscriln* cash for stock oi* shai’es in the n(‘W com¬ 
panies foiiiK'd, I- was to hav(‘ tin* liglit to snhscrilu* for 0 % 
on like terms, and conditions, with tin* shan‘hold(‘i's of the 
A. (\ 1). Co. In other words, in addition to tlu‘ cash sahn v 
I i-eceive inv knowh*dg<‘ and service ai’(‘ put in against the 
money yon put in to tin* (*xt(‘nt of oVC In the pr(*sent ar- 
rang(‘ment pending with M(*ssrs. L(‘wisohns, yon ])nt in no 
iK'W mom*y nor snhscrihed for no new shares. Yon merely 
exchanued yoni‘ Anglo-Colomhian l)(*velo])ment Company 
shales which r(‘])i*esent(‘d the ])ro])(*rty of the (V)m])any 
for shales in tin* Ann*rican (kmqiany. As the arrangement 
with me contemplated tliat to the (*xtent of I should 
h(* on an (‘(piality with yon, it does ajijiear to me that 5% 
of what is to he r(*c(*iv(*d in (*xchange for the Anglo-Colom¬ 
hian I)evelopm(‘nt Company pro])erti(*s or tin* shar(*s which 
re]>resent the pro])erti(*s should conn* to me. If the Anglo- 
(’oloinhian I>ev(*lopnn*nt (Vimpany’s prop(*rti(*s had been 
tiaiisferred in Ih or mon* parts, or to 10 or more companies 
in exchangi* for the original Anglo-Colomhian Development 
Company's stock, as I think we all agree was the original 
int(‘ntion. I would liavi* of all tin* stock so received in 
exchange. The ])r(*sent arrangement (*xchanges the stock 
of tin* .\. C. D. (' 0 . which, of course*, we agr(*(* re])resents 
merely tin* projierty for (*ertain stock of the new American 
Company. The fact that yon will receive in (*xchange for 
vonr ('<»hnnhian prop(*rty interest in the A. (\ I). Co. stock 
in oin* company does not, T am quite sure*, ('hangi* the rela¬ 
tion. It was the inv(*stment of your money and the special 
knowh*dg(* I poss(*ssed and what skill and judgment I had, 
which tog(*tln*r W(*i’e ex])ected to ])rodnce and 1 think we 
all agree did ])roduce a valuable property. On our joint 
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faitli ill till* viitt*r])i-isi* you invested your money and I in- 
V(*sted iny time, etTorts, knowledge and exjierienee. You 
were to iret f of all shares of the (\>m])any to In* formed, 
which miirht In* issued to yon in (‘xehanire for your 
S!) interest in the A. (\ D. ('o. and I was to ree(*ive O/J. 

'Fhe present arranirtmient on this side ])raetieally eul- 
minates in yonr r(‘eeivin.i»: the certain share's in the Ameri¬ 
can (’(unpany in exehantre for the ownership of the A. (\ I). 
Co. under onr arraniremeiit, it certainly does atijiear to me 
that X)[f so received in exehanm* represmits yonr interest 
and my interest. 

“More than this, which I have stated, yon will I'eeall that 
I uave np a very valnahle hnsiness which I had estahlished 
in Colombia in connection with Messrs. .Johnson, Matthey iV: 
(Nmipany in the pnreliase and marketinir of ])latinum. Von, 
no donht, will i-eeall that at one time' I s])oke to yon person¬ 
ally on this subject ami it was agreed that 1 should in view 
of trivinu: Ii]) this jirotitahle hnsiness (Hi behalf of the A. C. 
|)o. (\nn|)any he c<nnpensated for same. * ^ 

“Let me airnin assure that 1 am todav as ever since the 
heiiinnimr of onr associatior. fully ap])i’<*ciative of all the 
confidence which yon have ])laced in me. and 1 warmly 
re(*ipiocate the same by reiteratinu' that 1 likewise have 
confidence now as alwavs in mv London associates, and 
that I fear not hnt what we will continue in conijilete ac¬ 
cord and ])erfect harmony, 'fhere is a lot still to he done 
in Colombia and may he here in New York to make the 
shares in the new American Company as valnahle, as we 
all contemplate they must he. I have been prepariin*- my¬ 
self for some time to ufive my closei’ attentiim to the com- 
]»any's interest, havinir this object in view. .My residence 
in Washiim-ton will facilitate verv j^reatlv in this matter, 
1 am also arranmnn- and have j)lanned to leave here for 
(’olomhia as soon as the new company is organized and 
pro]>erly ^oiiiiLr." 

That (»n October If), Ihlf), Cuthill writing to Stapleton 
(inserted in Sti])ulation at the recjuest of the defendant) 
said : 

“C’anniiii:: is fearfully behind hand in his accounts, which 
are only u]) to March .‘list of this year. lie says this 
IH) is in threat part owin.ir to the want of an assistant and 
his haviiiir to take over the duties of cashier on the 



the Rontha of August and September and also lists of oheques 
drawn on Hew Tork for the months of July, August and Septem¬ 
ber* 

Said list of cheques is as follows: 

Xxoerpt from statement of August 1916 


*D. C* Stapleton Cheques 




Gold Fields An.pev.Oo. 

287 

682*26 No 

advice received 

D«C.Stapleton 

288 

500. 

do 

The Biltmore 

289 

207.27 

do 

J. K. Larkin, 

290 

329.73 Supplies for Col* 

Panama R.R.Oo. 

292 

49.41 Freight on do 

D* C.Stapletoo 

293 

50. No 

advice received 

Gold Peilds Afn.Dev.Oo. 

294 

1216.30 

do 

D* C* Stapleton 

295 

51.04 

do 


rs'ggg.ye" 


Excerpt from statement of 

September 1916 



D* C*6tnpleton*r Cheques 
Advice not yet received** 


That on October 18* 1916, Canning writing from Andagoya 
to Stapleton at New York* said •Herewith 1? enclosed a list 
of cheques drawn by you since my previous list* They were 
not sent sooner aswewsre expecting you to arrive here ett 

any time * ana wue list referred to being as follows; 

Amounts debited to l!r.St?pleton's Account from 30th 
^ Hovemucr 1915 


1915 0.8.A* 

Buenavenuura Charges* 

Nov. oo sent to Hm,Jarvis.Ttaaaco 
Uall 

Deo.Sl Mail 


UUX* AOUb 


$400. 


.07 
• 32 


No. Appeal Docket. 

C.- 



_CvC> «.i.« 





»■/ 


















0.S*A. 

1916 



Jan.31 

Uail. 


Wntional Park Bank 

Cheque 

336 

716*35 


337 

1,300*— 


337 (dup) 1,000.— 


338 

01 

CJl 

* 

1 

1 


438 

350. — 


339 

3,000*— 


340 

100.— 


341 

133.34 


343 

3,000*00 


343 

100.— 


344 

1,500.— 


345 

135.— 


346 

5,000.— 


347 

116 .16 


348 

300* 00 


349 

500.— 


350 

335.83 


351 

100*— 


353 

17.31 


353 

1,553.83 


354 

174.61 


355 

50.00 


356 

500*— 


357 

140*90 


358 

135.— 


359 

1,900*—] 


360 

183.14 


361 

500.— 


363 

50.— 


363 

41.50 


364 

500. — 


365 

50.—c 


366 

7,553.99 


367 

1,000.— 


368 

60.— 


369 

50.— 


370 

188.30 


371 

100.— 


373 

100*— 


373 

495.55 


374 

38.40 


375 

100.— 


376 

3,137.38 


3 77 

134.90 


378 

1,000*00 


378 dup 

450.— 


379 

50.— 


380 

31.87 


381 

50*— 


38? 

500*— 


383 

114.— 


384 

136.50 


385 

34.75 


Oolomblan 
— .17 


Aoct« 


For ^ 

gold 


El Banco Vine 
Dr.E.H.Smith 


Kxmhardt 

do 


& Oo.Goods 
do 




Appeal Docket 



Wilcox Lard Oo. 

Goode 

Austin Nichols 


do 


York Sefe Co. Goods 


Austin Niohols Goods 

Ur SfS'.H. Smith 
P.R.R.Oo.for freiplit 
Roberts Safety B.CO. 


Carried forward 36,500*40 400.46 

U.8.A. Colombian Account 


Brought forward 36,500.40 


400.46 


92 




















Cheque No, 286 

59,95 

F.R.R.Co. Frelp^t 

287 

682,36 

288 

500,— 


389 

307,27 


390 

229,78 


391 

T 


292 

49,41 


B93 

50.— 


294 

1,216,30 


295 

51,04 

tf 


5^,54S.41 fToo.46 


That on January 10th, 1917, UcDougal writing from the of¬ 
fice of the Gold Fields American Co. in Tew York under the name 
of the Oonsolidsted Gold Fields of Sooth Africa, to T, L, 
Hermrn, Esq,, said: ■ As rer'uested, I give you hereunder 
our nominations for directors of the South American Gold A 
Platinum Coranany^ ” and that at the request of the English 
interects as shown by this letter, Stapleton was elected to ; 
the directorate of the South Americsn Gold A Platinnqi Company, 
and served inthat capacity from February 1917 to October 19lt 
That on January 17th 1917 lord Bradbourne wrote to Staple-f 
ton saying” I ha'O been expecting for some weeks past to 
hear from you on the subject of our conversation Inthe tralii 
on the way to Chicago in the early days of December relative 
to your Claim for coimnlssiononthe shares receivable by the 
Anglo-Colombian shareholders in the new Ametican Corporation. 
You will remember that what I told you was this: That the 
lawyers advise that as the transaction with the Lewisbhns is 
not a sale by the Company but an exchange of shares by eaoh. 
individual shareholder, you have no legal claim under yoxir 
agreement. This may be the strict legal position but is one 
whloh, as I told you, I personally decline to accept. Looking at 
the matter in a broad way my view is that had Ang|io>0olombian 
as a Company split up its holdings and sold them to new coia- • 
panles. In which case you would have been entitled to of tki 


vendors sharta In each oaef,at the.very outside five such new 
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departure of Dalgarno. I liav’e drawn his attention to the 
fact that witli the dredge closed down the cash department 
did not require a great amount of attention Imt he declares 
that the details of the general accounts necessitate prac¬ 
tically as much work on a small as on a large scale. I 
cannot liel]) thinking onr accounts are unnecessarily com¬ 
plicated for a great deal of the division of time, and con- 
se(pient allocation, of the labourers depends entirely on 
a native foreman who cannot be relied on for absolute ac¬ 
curacy. Canning informed me that the London office in¬ 
sist on all these details and of course, until informed to the 
contrary, one must acce])t his statement. It is of course 
no use referring the matter now to London and we must 
wait for the instructions as to how thev wish the accounts 
kept from the new American Company, which 1 presume we 
shall soon g<‘t." 


That on October IH, 191() Canning in the name of ])lain- 
titif, writing to the Secretai ies in London, (inserted in sti])u- 
lation at the r(‘(|uest of the defendant) stated as follows: 


“Annual Accounts: We are now sending the Accounts to 
.'list March 1916), together with Schedules and Accountants’ 
notes thereon, as in |)revious years. 

“Owing to being short-statTed in the Office, and the work 
being very much behind, it has not been possible to com- 
j)l(‘te tlies(‘ b(‘fore now. 

“W(‘ have b(‘en endeavoring to complete the translations 
of our Journal, and herewith send vou translations to com- 
plete tin* y(‘ar 1914-1.') and also those for the months of Jan¬ 
uary, February, and March, 1916. Translations for the 
months of April to Dec(*mber 1915 will be sent as soon as 
(‘V(‘r it is possible to do them, the cause of delay being sheer 
physical impossibility due to ag-lomeration of work. 

“Accounts: We herewith enclos- copy of Cash Account for 


(Here follow diagrams marked pages 91, 92, 9.3.) 


94 companies might eventually, owing to the war in the 
course of several vears onlv from now, have been 
formed. In each such case Anglo-Colombian would have 
been entitled to give you £4,000 in satisfaction of your claim. 
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just as in the present ease of a s'li^le transacti(Ui it e<)ul(l 
satisfy anv lei^al claim von can substantiate bv a siiiirle 
payment of that sum. Yon must remember that under 
your a^reinnent yon would not lu* entitled to a ptnvinita^e 
of any cash consideration received by the vendors and that 
had the aforesaid five eom])anies in fact been formed, thi‘ 
vendors would undoubtedly have demanded one third or 
more of the ])urehase consideration in cash to ri'imburse 
their original outlay. In the ])resent case the orit::inal out¬ 
lay is reimbursed by the issue of preferred shares and 
the ])rofit in which in my view you are morally if not 
h‘i;ally entitl(*d to ])articipate is in any case limited to the 
common stock. I rep(‘at what I stated in our interview, 
that if the matter wei’c referred to any arbitration 1 should 
be bound to say that the An^lo-(V>lombian is in any case 
(‘iititled to satisfy y(uir claim by the payment of C4,(HK), but 
that in my view this would be ine(juitable. 1 should take 
th(‘ view that it would be fair to assume that in the course 
of years fivt* sub-com])anies mi^ht have Iuhui formed, and 
that cons(Mpu‘nt!y you mi^ht have received live times that 
sum. I should, ari^uin^ thus, su^\u:est as a fair settlement 
the issuance to you (d‘ $10b,0()() of common stock of tlu‘ new 
(’ompany. You must remember that it will be mu'cssary 
to ^et th(* consiuit of each shareholder of tlu* An.u:lo-( Colom¬ 
bian to loreu'o a part of his share consi(h‘ration to satisfy 
your claim, and as the ors^anization meetintj: of the Xew 
(Comj)any has been held and the shares will be issued within 
a f(*w days it is important that you should let me know 
without delay whether you accejd my view of a fair settle¬ 
ment or not. If vou do 1 will at once notifv Loialon that 

* * 

1 have been able to come to a j)rovisional arran.ue- 
fto meiit with you and urge the Directors to gid the 

necessarv consents to the immediate issue to vou 
of common stocks. If you are unable to accept my 

suggestion tluui I sup])ose the matter will have to go to a 
formal arbitration on questions of fact and law involving 
delay and expcuise. As your friend 1 advise you to ac¬ 
cept my suggestion foi- I feel eonvinced that no arbitration 
or court of law coidd ])ossibly give you such good results. 
Please let me know your decision soon as I expect to sail in 
a wi*ek or so.” 

ddiat on February 1.4, lltlT, Loper as Secretaiy of the 
South American (Jold & Platinum Fompany, writing from 
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New York to Stapleton at the Woolwortli Bui 
vised that on Fehruarv 9th 1917 he had been ek 
n'ctor ot* tlnit company for the ensuring year, and that 
notice of future meetings of the Board would be mailed 
to him in regular course, and on February 17, 1917 writ¬ 
ing from the same ])lace to Stapleton at the said address, 
Loper advised Stapleton of a special meeting of the Direc¬ 
tors of the South American (lold & Platinum (kmipany, to 
be held at the office, in Xew York, on Tuesday, February 
120, 1917 at d.lT) p. m. 

That on February 19, 1917, Westlake writing from 61 
Inroad way, Xew York, for the South American Gold & 
Platinum Fompaiiy to Sta])leton at the Grafton Hotel, 
Washington, I). G. said: “As you no doubt have been in¬ 
formed, the organization of the new com])any has now been 
completed and the various securities delivered. 

“With r(*ganl to the Anglo-(\>lombian l)evelo])ment Com¬ 
pany howevei*, no books of any kind have been turned over 
to us so we do not know the ])resent state of the company’s 
tinances, exc(‘pt that sometime ago Lord Bradbourne and 
Mr. McDougal gave us assurances as to the total amount 
of the com])any’s indebtedness. If you have any books or 
recent accounts which you have received from Andagoya, 
we would be glad if you will send them to us so that we 
can s(‘e the present condition of the accounts and 
9() also have the new accountant, who has gone to re¬ 
lieve Mr. (’aiming, check the same property when he 
arrives at the property. 

“There were no funds in the (’ompany’s treasury to meet 
the check which vou recentIv drew, but from the fact that 
VOU drew this check we infer that vou have an account 
against the Company. I think it would be advisable for 
you to submit to us a statement of your account so that it 
may receive the consideration of the new management.” 

That on February 20th 1917 Stapleton telegraphed from 
Washington, I). (’., to Lo])er at Xew York as follows: 
“Your notic(‘ of Board meeting today received eleven A. M. 
today. My permanent and safe address is 1617 Massa¬ 
chusetts Avenue, Washington, D. C.” 

That on the same day, Loper as secretary of the South 
American Gold & Platinum Company, writing from 61 
Broadway, Xew York, to Stapleton at 1617 Mass. Ave., 
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Washington, I). (Inserted in Stij)nlation at the iHMjuest 
of the (lefemlant) said: “I liave your tele»:ram of today, 
and am notintc tin* address to whieh future notices should 
he sent. At tli(‘ time of naming their nomine(‘s for peuana- 
nent directors the An^lo-('olomhian Development (’om- 
pany, did not furnish us with addresses, so I assumed the 
})roper place to send notices was to theii’ Xew York Office. 
As stated, above, however, all future notic(‘s will he for¬ 
warded direct to vour Washintirton address.” 

Tliat on P\‘hruary 2.'h 11)17 McDoui^al, writing: from the 
Xew York ofiice of the ])laintitT in the Wool worth Building, 
to Stapleton at the (Jrafton llotc*!, Washin.e:ton, 1). (\, said: 

“As you are awan*, Messrs. Lewisohn ie<piested .ji Bower 
of Attorney from the Aniclo-Oolomhian I)eveloi)m(‘nt Oom- 
pany in favor of .Mr. A. II. (’ase for operation Oolomhia. 
Tliis Bower of Attornev was d(‘livered to .Mr. Base before 
he left for South American last we(‘k. Inasmuch as the 
Bower of .\ttornev in favor of .Mr. ('as(‘ r(‘Vokes the one 

heretofore h(‘ld bv vou, Messrs. Lewisohns sim:u'(‘st 

f)7 that vou send us vour Bower of Attoriu*v in order 

• • • 

that we mav forward sanu* to London for cancella- 
tion. Also, ])lease return your Bower of Attoriu'y of ‘JSth 
April, IDll in connection with bankinj*: in tlu* rnit(*d States 
of America, and the further ])ow(‘i‘ of the (>th of January 
UK) in connection with the same mattei’, but with powei- 
of substitution, as ])resumably this Bowei* is now covered 
under the (buieral Bower of Attornev i*rantt‘d i’(‘centlv to 
the writer at .Messrs. Lewisohns' re«pu‘st, and which is 
beiiiiT turned over to them. We have r(‘ceived all the se¬ 
curities du(‘ us from tlu‘ South Anuu'ican (lold cV: Blatinum 
Company. I am havinu- transferrcnl into your name $100,- 
000 ('ommon stock, which I understand is in full setthunent 
of your claims for commission, etc., under your a.i^recunent, 
and hope to hav(‘ this stock forwarded to you within a few 
da vs.” 


That on .March o, U17, Loper as secretary of the South 
American Cold iV: Blatinum ('omj)any writin.u: from 61 
Broadway Xi*w York ('ity, to Stapleton at K>17 .Massa- 
cliusetts Avenue, Washini*ton, I). C. (insert(‘d in stipulation 
at tlu* I’eipiest of tlu* def(*ndant), advised Stapleton of a 
special meetiiiii' of the Directors of that Comj)any. 





books with s. debit item of .|19,857.14, which is made up of 
cheeks drawn by lfr.*J3tapleton on the National Park Bank,Kew 
York, and of which no advices have been received Vrom him. 

The only advices of these checM that we have, are the month 
ly etateraente of the bank showing that they have bsSil paid. 

We enclose a list of same herewith. 

' With sferenoe to Vr* Stapletons acot., we may say, that he 
hae never been credited with any salary or renumeration for 
services, and, of coarse, the amount standing to his debit 
may be covered by his account for salary and travelling ex- 
.penses, etc. but of these he hae never rendered any parti¬ 
culars. AS to the amo'.int for checks drawn, stoiiding in Suspense 
"cct, Mr, Stapleton mxxst supply particulars of the payments 
to which hhvsrbeen applied so that we can deal with ‘thew 

St close this account. We Informed Mr. Cutbill, the repre¬ 
sentative of the Anglo-Colofflbian Development Oo. that we 

there 

could not take over dMBB accounts as they stood, and we have 
advised him officially in writing to the same effect. 

Would you kindly take up. these msttere with the AngiO- 
Oolombian Bevel:>pment Oo, in New York or direct with Mr. 
Stapleton, and advise us fully.* 

That the list of checks referred to and enclosed is ae 
follows: 


W1915 


U.S, money 

Ool.money 

Nov,15 D*C»S. 

Cheque No,338 

♦ 55.60 

1 58.05 

29 

339 

3000. 

3060. 

30 

340 

100. 

103. 

Dec. 9 

341 

133.34 

137.34 

23 

3«3 

2000. 

3060. 

1916 

Jan,14 

243 

100. 

103. 

28 

344 

1500. 

1545. 

29 

245 

125. 

138.75 

feb.lO 

247 

116.16 

119.65 

Nov.13 

438 

250. 

257.50 

Mar 6 

349 

500. 

515. 

6 

350 

335.83 

345.89 

18 

351 

100. 

103. 

23 

353 

17.31 

17.83 

28 

255 

50. 

51.50 

30 

256 

500. 

515. 

Apr, 5 

257 

140.90 

145.13 

7 

258 

135. 

128,75 


99 



No. 

4UU. 


Appoal Docket. 
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Api 14 

D»0*S. Cheque No. 259 

•190<'.00 

$191:7.00 

7 

360 

■ 183.14 

187.60 

18 

361 

500. 

515. 

31 

363 

50. 

51.50 

32 

363 

41.50 

42.75 

May 10 

264 

50C. 

515. 

15 

365 

50. 

51.50 

25 

268 

60. 

61.80 

35 

369 

50. 

51.50 

25 

270 

188.2t 

193.85 

Jun 12 

271 

100. 

103. 

12 

272 

100. 

103. 

33 

375 

100. 

103. 

29 

278 

1000. 

1030. 

Jul. 7 

278 

450. 

463.5c 

18 

379 

50. 

51.50 

22 

281 

50. 

51.5o 

24 

283 

114. 

117,42 

26 

285 

24.75 

25.49 

Aug. 5 

288 

500. 

515, 

38 

• 289 

307.27 

213.49 

30 

293 

• . 50.0 

51.50 

70 

295 

51.04 

53.57 

Sep. 2 

297 

100. 

103, 

5 

398 

1191.25 

12;36.99 

6 

299 

500. 

515. 

6 

300 

302. 

311,06 

7 

301 

50. 

51.50 

13 

303 

159.82 

164.61 

26 

303 

500. 

515. 

36 

305 

50. 

61.50 

Oct. 25 

307 

50.00 

51,50 

30 

308 

2 00. 

206. 

30 

•309 

• 500. 

515, 

Nov. 3 

310 

198.27 

204.22 

Dec• 19 

311 

1000. 

1030. 

19 

312 

_30a__ 

30.90 


Totals. • fl9 ' ;27g: 7 7 -fI97557;i4" 

That on llarch 15, 1917, Ounyngharne, writing from London, 

the Americpn Secretary- of the Ooid Fields Anerionn Company, 

• ^ 

at Her York, sold,* The accounts of the' Angl-Colorn:Ian 
Development Co. for audit to the Slst llarch, 1915 are now 
being prepared, and should be sabnltted fonnally tc Share¬ 
holders at the-earliest possible moment. 

' fe find, however, that a statement of monies received and 
expended by Ur. D*C.8tapleton has not been cunnlied us. 


Be has advised us from time to time of the realizaticn of 

sundry shipments of minerals and forwarded Account Sales but 

* # . 

he hasi.ot given any statement of disbursements. 

We shall be obliged, therefore, if you will ask him to for- 
ward us as soon as passible an account giving full details, 


thoroughly impressing upon him the .urgency of the matter. 
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That (HI March 8, 1917, Jam(‘s McDou<»:al, Attorney in 
tact for plaint itf, writ ini*' from Woolworth Bniklins:, New 
York Citv, on tin* lctt(‘r h(*a(l of the (lohUields American 
I)(‘V(‘lopmcnt Company to Sta])l(‘ton at 1(517 Massacliusetts 
Avcnm*, Washini^ton, I). C. (insertiMl in stipulation at the 
I'lMjncst of tin* (l(‘f(‘n(lant) (‘ncloscd form of receipt for 20,- 
000 shar(‘s (d‘ tin* South American (l(>ld cV: Platinum Company 
stock with tin* r(*(pi(‘st that Staph‘ton sii*n it. On the receipt 
in Staplct(nCs handwritini*- is writt(‘n the word “not <>:iven,” 
and in that lett(*i' McDonual said “Will yon please write 
nu* in r(*uard to tin* l(‘tt(‘r I wrott* von on F(*hrnarv 23rd, as 
Mr. Wt‘stlak(* is askini;- nu* today for a reply." 

Its 'riiat (HI March 14, 1917, A. II. Case, who had been 

s(*nl to Colond)ia to tak(‘ ov(*i' the plaintitf's prop- 
(*rty, oni('(*s, h(M»ks, (*tc., for tin* n(*w mana,u:(‘ment, cabled 
from Istmina to tin* (i(*/n(*ral I)(*v(‘lopment Com])any, New 
York, (HK* of tlu* L(*wisolms’ (MHn])ani('s and also to the Lon¬ 
don Oflic(* of plaintiff as follows: 

“'flu* An,nlo-Colond)ian I)(*V(*lopnu*nt Co. according to 
th(*ir books amonnt of (h*bit 1). Stapleton $41,()()0.0() 
amount of drafts issn(*d by I). C. Stai)leton, carried in 
snspeiisi* $2(t,(K)0.(H). " 

That on tlu* same day, March 14, 1917 X. (\ Marshall, 
writing' fi'(Hn Anda.iioya, on lM*half of the C(Hn])ania Minera 
Choco Pacitico, a h*tt(*i' addi(*ss(*d to that c()m])any at (51 
Broadway, Xi*w York, stamp(*d rec(*ive(l on April 13, 1917, 
said : 

“W(* contirm our cabh* of this date* with i‘e.i*'ar(l to Mr. 
I). Slapl(*ton's account with tlu* Au.i*lo-(V)lombian De¬ 
velopment Company. Ltd. and W(* find, on taking; over their 
books as on tlu* 31st ()ct. last that lu* has a debit balance on 
his account of $49,90(5.38 and moreover, there is a suspense 
account in the 


(II(*]'(* follow diau'i'ams mark(*(l pa^es 99 and 100.) 


lOl “If for any i'(*ason /u* is unable to snpjily these 
lii*nr(*s, or if lu* is not available, kindly undertake 
tlu* work if yon have* tlu* ])articnlars, and forwai’d same at 


once. 
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'Flint on March lit, HUT, Stapleton writing: trom 1617 
.Massachusetts Avenm\ Washinirton, I). to Westlake at 
61 Broadwav Xew York Citv, said: 

“Heplyin^ to yonr reijnest I hetr to state and int'onn yon 
that the cluMpie Xo. .‘>1.‘> dat(*d F(‘hry. 8, l‘n7 against the 
Xational Park Bank tor $1,060. was to c<)ver iny salary to 
Fehrnary 1st 1017—“1 enclose yon all ])ai>(‘rs and the 
<*he<jne itself in connection therewith. 

“.\irrceal)!e to yonr promise 1 (‘xpect yon to send me here 
a cluMpie for like amount to cover this itenn pins the ex- 
ptmse of $1.0!) and yon rniuht add an additional $500.00 for 
salary of tin* month following: 


“1 hav(‘ a small item of expense* of two trips to Xew 
Voi’k at tin* re<pi(‘st of Lord Brahonrne to tr(‘at and dis¬ 
cuss with him A. F. I). (’o. alTairs also cost of eiiclose'd cojiy 
<»f cahl(‘iriam to London last W(*(*k in r(‘])ly to advice from 
.Mr, .McDoniralFs letter of 14th inst. 

“I think it wonld lu* lH*tler if 1 am informc*^! if 1 am to 
corre'spond thronuh .Mr. .McDem^rall on S. .\. (L iV: P. Fo.’s 
alTairs—it is immaterial to nu*. 


'File enclosures mentioned in said lett(‘r show that the 
check ^515, for $1,000.00 of F(*hiuarv 8^ 1017, payable to 
Sta?d(*ton's ord(‘r and sii^ned by him as attorney for the 
plaintilT, was presented to the bank and was not paid and 
was duly prot(*sted. 

'Fhat on .March 2*J, 1!)17, Stapleton wrote* freun Washin.^- 
tem, te) We*stlake‘ at til Breiaelway, Xew Ve>rk as fe)lle)ws: 

“In writinir veui a few davs au’o 1 me*ntie)neel .seune items 
e)f expe*nse* ine*ni re*el anel paiel by me* em behalf e)f A. C. I). 
Fe>. which 1 will thank yeui tee se*nel me* a che‘eiiie to cover, as 
fe)lle)ws: 


102 2 'Frips tee Xew Veerk 

(’abletrram te> Le)nelem 


$47 60 
3 64 


$51 24 


'Fhat on .Maie*h 24, 1!)17, Westlake writing freun til Bre)ad- 
way, Xew Veu'k tee plaintilT at Le)nele)n, saiel: 

“Will veeii kinellv se*nd us as seeon as e'euiveiiient a balane*e 

• • 

sheet e)f the* An.y:le)-(’eeleunbia hevelopment (’eempany. It 
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might also hp alvisahle Tor you to spiid us your latest trial 
halancp so that wo luav hooome familiar with the various 
lu‘a(liugs whioh you have h(‘ou aocustomod to use. This 
will assist us iu uudoi’staiidiug future aooouiits sent from 
Andagoya. 

“Ill this coniKMdioiL w(* have heeii advised i)v our new ao- 

7 » 

couiitaut at tlu‘ pi'operty that th(*re are several (juite large 
amounts charged against Mr. 1). (\ Stapleton iiersonally. 
One of these amounts to ap])roximately £8,000. There is 
also another unexplained itcan in sus])ense for a draft issued 
hv Mr. Staphdon hut nevrn- charged to any account. This is 
for approximately £4,001). Will you kindly throw what- 
(‘V(‘r light yon can upon thes(‘ two items.” 

'riiat on March iMi, 1!)17, M(d)ougall writing from the 
Woolworth Iluilding, X(‘w Woik, to Stapleton, at 1017 
Massachusetts Axamue, Washington, I). i\ said: 


“Ph‘as(‘ not(‘ the enclosed hdter which I have received 
from Mr. W(‘stlake. ^^)n will not(‘ from the above that 
Mr. W(*stlak(‘ f(H‘ls that notice was given von of the inten- 
lion to terminat(‘ youi* conti’act several months ago. How¬ 
ever, as yon apparcmtly do not tak(‘ this attitude, I now, 
wish, as attorney in fact foi- tin* .\nglo-(’olomhia Itevelo])- 
incnt (’oinpany, to giv(‘ you formal notice* that the Anglo- 
1'olomhiu 1 )(*vclopm(*nt ('ompany d(*sires to and hereby does 
lt*iniinat(* your contract of employm(*nt with said com])any 
at tin* eaiTn'st elate allowahh* nnd(‘r said contract, and the 
said Anglo-l’olon.ihia 1 )(‘velo|Mn(*nt (’ompany i-eserves the 
r ight to its(‘lf to show that ample* notice of the termination 
of the* e*ontrae*t was give*n piaeu- te) the* elate e)f this letter.” 


1 o:i 


The* h*tt(‘r e)f W(*stlake*’s (*ne*le)seel with the above 
h*tte*r is as follows: 


“.Mi*. Staple*te)n e‘alle*el at eenr eethe'e a fe*w elays ago anel 
among e)th<*r things speeke* e)f the ejue*stion e>f contract of 
employment which existed between him anel the* Angh)- 
(’e)lennbia 1 )e*ve*le)]>me*nt (’e)mpany. Mi*. Stai)leton made the 
state nie*!)! that im notie*e* had he‘e*n given him by the (’om¬ 
pany e>f the te*rminatie)n eef that e*e)ntrae*t. While it is no 
eleiubt true* that ne) fe)rmal ne)tie*e is writing was given, I 
liael fe*lt right aleing that ample* ne)tie*e hael been given Mr. 
Stap!e*tem by re*asoii e)f numerenis e‘e)nversatie)ns with him; 
for e*xample*, em eer abemt Xe)vemher 2nel lOlb, he stateel te) 
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me that Ik* had no 1‘iirtlier r(‘spon>ihility in the inatt(‘r and 
that hcnccdorth 1 wonid have to <1(> all the worrying, thoivhy 
showing' that lie I'nlly riM'oiifni/AMl that he was not to h(‘ as- 
s(M*iat(*d with the (’oinpany. 'Fhere is no donht in my mind 
that h(‘ i‘eeoi^niz(*d this tact, and also in view of the fact 
that he was rendm’in^ litth* or no s(‘rviee to tin* Company, 
1 must confess that I was snijirised that Ik* tak(*s tin* atti¬ 
tude he does. 

“I asked Mr. Stapleton to s(*nd me a stat(‘ment of his 
account airainst this (’ompany. Ih* stat<*d to me* that the 
cheek for 1 which lu* n‘(*(*ntly di*(‘W ai^ainst the 

.Xaticmal Park I>ank eov(*r(*d his salary u|» to .March 1st. 
.Meanwhile I wonhl ask yon as the* pei-son hohlinir pow(*r of 
attorn(*y for tin* .Vnirlo-l'olomhian I)(‘V(‘lopment ('ompany, 
to write .Mr. I). (Stapleton that the (’ompany d(*sires to 
terminate the contract (d‘ (*mploynK*nt hetw(‘(‘n him ami the 
t ompany at tin* (*ai li(‘st dati* allowahh* umh‘r tin* <*(mtraet.” 

'fhat on .March ‘_’6, 1!M7, .Mel)oui!:all writinir from the 
Woolworth Iluildinii:, X(*w York, to \V(*stlak(* at 61 Broad¬ 
way, Xew Voi’k, said: 

‘*.\s i-eipiested in your h*tter of tin* l!Mh inst., I have 
niven formal notice to .Mr. StapU‘ton as to the termination 
of his eontiaet, in accordance with the draft letter 
you (‘uclosed. I enclose <*opi(‘s of tlu* said l(‘tter, 
whi(*h was mail(*d to .Mr. Staph‘t(»n at Washington 
and at Buenav(‘ntuia, pei* I\e.irist(*r(*d .Mail."’ 

'riiat on .\pi-il HMh, PM 7, .Mchoimall wi-itin.ir fi’om the 
Woolworth Buildinir in X(‘w York to Staph*lon at l(‘d7 
.Massa<*husett'^ .\ve., Washin,nt<m. 1). (*. pmjtini*’ tin* extra«*t 
h(*reinhefoi'(‘ s(‘t out from h‘tter of .Mai’ch loth, 1!)17, from 
Lemdon oni<*e to tlu* .\nK*ricau Seeretarv of tlu* (Jold Pields 
.\m(*iican (’ompany, said: “ Wc* trust you will he liood 
(‘iiouich to >upply tin* Limdon (ttlici* with tlu* d(*sir(‘d detailed 
account as soon as jjossihh*. and if wi* can he of any as- 
sistanci* to you iu the matt(‘r, please advise us.'" 

'That on m*xt day, .\pi‘il 11th. PM7, Sta)»h‘ton writin^i: 
from 1()17 .Massa<*hus(‘tts .\ve., Washinirton to the* S(*cre- 
tari(‘s at Lomlon, in r(‘ply to the immediately preceding 
letter r(*c(‘ived from .McDouiiall in X(*w York said: “'Foday 
1 have* r(‘C(‘ive<I from Mr. Douirall in Xew York extracts 
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1‘roiii your letter of loth March last referring to accounts 
of the A. C. 1). Co. 

“1 had no data at hand relating to these accounts, and 
have nothing in my possession helonging to the Company, 
everything I had was delivered into the Ollice of the (lold 
Fields Company in New York. 

“But if you would sup|)ly me with information of cheiiues 
drawn by me on the Company's funds giving date, number 
of che(iue, j)ayee and amount 1 think I could easily supply 
you with the desired information. 1 might say now, how¬ 
ever, that r recall on several occasions giving cheques of 
considerahl/y amounts to the Cold Fields Company in New 
York in payment of dishiirsemeiits made by them for ac¬ 
count of the A. C. S. Co. The Xew York Cold Fields Ofiice 
should be able to supply you with the details of these various 
sums.” 


That no advic(*s, i-eceipts, or other form of vouchers have 
lK‘(‘n lo(*ate<l in Colombia which might, have l>een sent by 
Stapleton (*ith(‘r to the plaintiff or the Cold Fields ('om- 
pany in Colombia after the date of the letter from 
lOo Stapleton to tlu* Se(*retary at London, of April 11th, 
IhlT, he claiming in that letter that he had no data 
on hand r(‘latiiig to the accounts, and had nothing in his 
possession lH‘ionging to the plaintitT, and that everything 
h(‘ had was deliver(‘d into the ollice of the Cold Fields Co. 
in Xew ^^)rk. 

That on A|)ril Kith, IJMT, Westlake* writing from (11 
Broadway, X(*w York, to plaintilT at London, said: “SiiU'c* 
wi’iting you on March *J4th we have received the exact par¬ 
ticulars of the amount chai*gcd to Mr. D. C. Stapleton, which 
is $40,! )()().. ‘nS. The susp(*ns(‘ account is $19,(Sr)7.14. This is 
all made up of (*h(*cks drawn by Mi-. Stapleton, and no ad¬ 
vices have* be*e*n re*(*e*ive*d by the Anelageiya ollie*e re*garding 
the*m. 'riicy have* no re*ce*ipts or either form of ve)U(‘her to 
show that Mr, Stapleton «*xpende‘el these mone*ys for the 
b(*n(‘fit of the* Ceimpany. We shall be* glad to hear fi-enn you 
|•e‘garding this matt(*r when convenient.” 

That on April Kith, 1017, Westlake* wrote* from (il Broad¬ 
way, Xew Yeirk to Marshall at Buenaventura, as follows: 
“I have youi- lette*r of March 14th in regard to the Staph*- 
ton matter, and I am taking this u]) direct with London as 
the‘y have* no ]»articulars here in Xew York regard it.” 
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'rimt on April I’Ttli, 1!M7, <‘unyiiiilinnK* wi itinir for tin* 
So<*r(‘tari(*< from London to Westlake, at ()1 Broadway, Xew 
York, said: “In reply t(» ViUir lettor ot* the *J4th March last 
askini^ for a balance sh(‘<*t and 'Prial halaiu*(* of this Com¬ 
pany, we art* t*nch>sini; copy ot‘ the latt*st B>a!anc(‘ Sh(‘ct 
pi-e]>ared, viz: to .‘B>t March, llMo as saint* may st*rvt* to as¬ 
sist ytm as to vai’ions ht*a<lin.y:s. 

“In connection with onr Accounts tt> .‘list .March, 
we an* nnahlt* to (*oin|>lt*tt* saint* until, wt* n*ceivt* ct*rtain 
particulars t'roin onr B>nt*naventui a (tllict*, which w<* havt* 
rt*pt*atetlly askt*d for, jtrincipally in connt*ction with Mr. I), 
tStapleton’s accounts. We art* airain writinir tt» onr Xt*w 
^ ork olVice on the >nhjcct, nn*antinn* tin* (*nch»snrt*s 
10(1 herewith art* tin* he>t we can at prt‘sent nive vtni. 

Wt* will. ht>wevt*r, ftnwartl fninard fttr year t*ntrmij 
.‘>1/.*)/!() wht*n ahlt* tt> t*t)inplt*tt*. 

“As reuartls tht* pttsition nntlt*r tin* Lniilish Law, a 
(’orporation thnniciletl in this ctnintry is ttitliti'etl tt> keep 
full accounts at hoint* ttflice td‘ all its transactitms both at 
home anti ahrttatl.” 

That tm .\pril 27, l!n7 tht* saint* tlay, (’nniiymuhamt*, t*t>r 
tin* St*crt*taries, writinu' frtnn Loinlon, tt) tin* .\mt*rican 
Secrt*tary t)t* tin* (Jttltl Fit*ltls .\mt*rican (’tnnpany at tin* 
Woolwtirth l^niltlinir, Xt*w Vttrk, saitl: 

“Wt* art* t*nclt)sinu' t*t>py of h*ttt*r, tlatt*tl Xt*w Vttrk, 24lh 
.March, HU7, rt*ct*ivt*tl frt»m tin* South Amt*rican (it>ltl cV: 
IMatinnm (’tnnpany, ttn*t*tht*r with copy <d* tnir rt*]»ly 

t beret t). 

“Wt* havt* writtt*n ytni fnnn tiiin* tt) tinn* inhntinu* t»nt 
tin* nri»t*ncy t)f fnrnishiiiiLr ns with tin* missimr acctmnts ft»r 
the year t*ntrmu‘ .‘list .March, LMd. (’t)pit*s ttf (’ohnnltian 
titmice dtnirnal ft>r mtinlhs t)f .\jn il tt> I)t*ct*mher, tit) intt 

appear to have been forwartlt*tl. 

“Wt* art* still ct)m])lt*tt*ly in tin* tlark as tt) tht* pt)sition 
t)f Mr. Sta])lt*tt)n’s accttnnt. .\t .‘list .March, !!>!(), 

(’olomhian tillict* sht)w him a tlt*l)tor ft)r $4!),22S.!k‘'). It is 
ol)vit)ns that this rt*tpiirt*s analysing-, anti charirimi t)lT tt) im- 
])ersonal acct)nnts, inclntlinn his salary anti t*.\])enst‘s ac¬ 
count. 

“Mr. Westlake tlraws attentit)n tt) a tlraft ft)r about 
t!4()00 stated to have been issnetl by .Mr. Sta])leton. -Wt* have 
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HO trace of this in tlu‘ accounts so far rccciviul, but no 
doubt yon will be able to clear up this matter.” 

That on May 4, 1017 ])laintitT executed a Oeneral Power 
of Attorney to Sam. A. Tjewisohn and Kmorv 11. Westlake, 
to act as its aufcuits and respresentatives in the United 
States of America, and in the Re])ublic of (^olombia, can- 
cellinii: nil ])owers of attorney theretofore .i»:iv(‘n to Mr. 
.James McOouicall to act for it and its behalf in the ITiited 
States of America and in the K(‘public of (Vilombia; au- 
thorizin.ir Lewisohn and W(*stlak(‘ for the ])laintitT and in 
its name and as its act and deed “to do all such acts 
107 and to (*X(‘cnte all such (b‘eds and instruments as in 
th(‘ o])inion of tin* said Attonu'vs may lx* inxM^ssary 
oi* conviMiient for carryint*- on or ti*ansactin,i»; tin* busin(*ss 
of tht‘ Uompany in th(‘ H(*])ublic of Uolombia and in tin* 
United Stat(‘s of Annu’ica and it is hereby (b‘clared that 
without prejudi(*(* to tin* ,i»(‘neral ])ow(‘rs h(*r(*inbefore con¬ 
ferred the said Attorneys shall haye ])ower on b(‘half and 
in tin* nann* of the Uompany to do all or any of the follow- 
ini*- thing's nann*ly: 

“1. To purchase or to obtain options or r(*fusals of pur¬ 
chase* or to (*xchan,i*e or otln*i*wis(‘ acepiire and also to sell 
(*xchan.i**e or oth(*rwise dispose of any lands buildini^s mines 
])roperties rights concessions claims o])tions interests shar(‘s 
or securiti(‘s and to ent(*r into any agreements or contracts 
in resjiect thereof oi’ for sliarini*- profits union of int(‘r(*sts 
or joint ady(‘ntnr<‘s oi- otln*r like* e*ombinations with any 
either p(*rseui eii’ Ueunjiany U])e)n such terms anel cennlitieuis 

as the Attorn(*ys may in tln‘ir eliscre‘tion think fit. * * * 

• • 

“l2. Te) apjieiint anel em])loy all ne‘cessary clei’ks agents 
weirkmen s(*ryants anel eithers anel to remoye them anel te> 
e*mple)y eitliers in their st(‘ael anel to pay or allow tei the* pe*r- 
senis te> be* see e*mple)ye*el sue'h wa.i»:es as the* saiel .\tte)i-ne*ys 
shall think tit. * * * 

“Te) elraw npein any hank eir hanks ineliyielual eir in- 
eliyieluals feir all eir any meineys tor the* time be*ini*- stanelini;* 
te) the* e*i-e*elit eif the* Ueunpany eir whie*h the Uomjiany may 
tor the* time beinL*- be* e*ntitleel te) re*ceiye and te) holel and use 
the* same* feir the jmrpeises eif the Uonpiany. Alsei tei o])en 

any acceinnt or accounts with any bank or banks in the* name 

• • 

of the Ueimpany anel to pay into and draw upon such ac- 
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count or accounts also to di'aw sul scrilM* (ualorsc and ncuo- 
tiat(* all cluHjncs ])i*oinissoi*v notes hills of cxchan|L::c and 
(»tlu*r nicrcliantahlc and ncuotiahle iiist I’uincnts payable or 
receivahh* hy or for t he pm'p(>ses of t lie (’oinpanv. * * * 

“4. To ask demand sue for I’ecovei’ and receive all 
108 sums of nnniey ^oods (dTects and thinirs which shall 
at any tinu* oi* times hereafter Ik* owiny- or jiayahle 
or heloni^iiii'- to the Company, and on ])ayment transfen* or 
deliv(*ry ther(‘of or of any part tlunvof r(‘spectively to irivo 
sii^n and ex(*cnt(* iH*c(*ipts I'eleases and other dischari^es for 
the sanu* res])ectiv(*ly ami on non-|)ayment non-transfor or 
non-delivery th(*reof or of any paid thereof resjiectively to 
commence cari'v on and pros<*cnte any action or other pro- 
ceedinir whatsoever for r(*coV(‘rin<r nnd compt*llinir the ]>ay- 
im‘nt dedivery or transfer th(*]*eof resjiectively Also to 
prosecute didimd statt‘ setth* adjust compound submit to 
arbitration or com])romise all suits accounts r(‘ckonin^'s 
claims and d(‘mands whatsoi‘ver which hereaftm* shall or 
may lu* de])(‘ndinu- lK‘twe(*n the Company and any jierson 
or persons whomsoevt*r in such inanner in all ]*es]K*cts as 
the said Attornevs shall think lit. • * * 

“5. To carry out and comph‘t(* all contracts or a.iL;rt‘(*- 
ments for tin* sale purchase or otln*rwis(‘ by tin* Com])aiiy 
of any lands bnildini»s mim*s pi‘o])erties rights conc(*ssions 
claims ojitions intei*(*sts shart*s or secni*iti(*s and to ti'ans- 
fer or as the cast* may lu* to acc(*pt ti’ansf(*r of tin* same oi- 
any of th(*m and for that pnr]»os(* to ajipear lu*fore all such 
persons and to do and (‘Xecnt(‘ all such acts (bnuls transf(*rs 
and thiniis as mav lu* nec(‘ssarv oi* desii'abh*. * * ♦ 

“To enter into make sir’ll si‘al exeentt* (b*livt*r acknowl- 
edire and p(*rfoi*m any contract aui‘e(*ment di*ed bill not(‘ 
chetpie instrument writinu' o]‘ thinii; that may be n(*c(*ssary 
or ])ro])er to be entered into madt* siiiin/d sealed t*xecnted 
delivenul acknowlt‘dut‘d or p(‘rformed for etfectnatinu‘ the 
])nr])oses afor(*said or any of th(*m and for all or any of 
the pnr])oses of these ])rt*sents to use the nann* of the (\>m- 


pany. 

“7. To appoint from tinu* to time a snbstitnti* or sub¬ 
stitutes and to deb*i'ate to and cn]if(*r upon him or them 
all or any of the ])owers and anthoiMti(‘s conferivd njum 
the said Attorm*ys under or by virtue of th(*se pn*- 
101) seiits and from time to tinu* to varv oi* alter cancel 
or revoke any such appointment or appointments and 
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the company doth hereby covenant with the said Attorneys 

to ratify and contirni all and whatsoevei* the said Attorneys 

• ♦ 

or thoir substitute or substitut(‘s shall do or cause to be 
doiu‘ in and about the j)ri‘inises. » * ♦ 

“And, it is hereby de(‘lared that the Powers ^ranted 

l)y this lustrunu‘ut niav lu* exercised by any one of the 

• • • • 

afor(‘said Attorn(*ys without reqiiiriim' the signature or 
act of both of said Attorni*ys and that this iustrunuMit being 
execut(‘d foi* conyimicMice sake in two original counterparts, 
(‘ach counterpart shall lu* detuned an oi’iginal.” 

'riiat on May 17th, 11)17 (hiynghame for the S(‘cn*taries 
at Loudon writing to Wosllake at (>1 IM’oadway, Xew York, 
said : 

“\Vc are in rec(‘ipt of your lett(‘r of th(‘ Kith ultimo, re 
Mr. Staph'toii's sus])tMis(‘ account, and you will have since 
r(‘C(‘iy(Ml our (‘ommunication of tin* !27th ultimo on this sub- 
j(‘ct, whi(‘h d(*als with the matt(*r as fully as we are able to 
do so.” 

That on th(‘ same day. May 17th, 11)17 Westlake writing 
from bl l>i*oadway, Xew Voi’k to Sta])leton at 1617 Massa¬ 
chusetts Ay(‘., Washington, said: 

“ H(‘f(‘i*ring to th(‘ stat(‘m(*ut of ex])enditures which you 

s(‘nt to us and also in n‘gard to vour statcunent of salary 

• • 

du(‘, 1 would say that W(‘ have* not take- any action, as we 
w(*r(‘ uotiti<‘d by tin* former bookk(M‘p(u* at Andagoya that 
a number of itcuns wei*(‘ charg(‘d to you personally on the 
bo(>ks there*, so that you app(‘ari*d to be indebted to the 
Pom]jany and not the* (\)m])any to you. Our Accounting 
nepartnu*iit has b(*en (‘iKh*ayoring tee get some* word from 
tin* TiOiubm Ollice* in r(‘gard to the ae'couiits of tlx* Anglo- 
Oolombian l)e*y(*lopnn*nt (V)m])any, but so far we have 
not b(*(*n furuish(*d with the information ]*(*(px*st(*d so that 
w(* have ix) m(*ans of k]X)wing just what tlx* situation of 
tlx* books are*. We* i*e*(juesteel the*m to fuiaiisli us with full 
e*o])ie*s of the' balance*s as at pre*s(*iit aT)p'‘ariug e)n 
lit) tlx'ir bex)ks, but the oidy infoi’inatieui tliat we have* 
be*en able to obtain is from Mi*. Me*l)oueall who 
states they are awaiting certain accounts from Andagoya 

6—4501a 
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which arc several months in arrears, and cons(*(|uently they 
cannot hrin^ their hooks up to date. You will see from the 
above information that this oflice is not in any kind of shape 
to know auvthinu: about the state of vour affairs with tin* 
An^lo-Colomhian Development Dom])any. 1 would also 

call vour attention to the fact that vou state in vour letter 

• • • 

of March llMh that the check aiiainst tlie National Park 
Bank was to cover vour salarv to Ft'hruarv 1st, PUT, 
whereas, in conversation witli me in this oflici* vou stat(*d 

that this was to cov(‘r vour salarv to .March 1st, IIH”. Will 

• • ▼ 

vou kindlv advise which is coi'rect. 

• • 

“With reufard to your <|uestion about corri'spondinu: I 
would lu* uflad to hav»‘ V(»u notifv this oflice of anvthini!: of in- 
terest, as 1 do not think that .Mr. .M(dlouLrall is ])ayin.‘'' any 
particular attention to tin* alTaii’s of tliis Pom])any, the of¬ 
fice of the Aniiflo-t'olomhian l)evelo])ment Company heinu: 
now su])posed to lu* No. (il Broadway, New Voi k City. * * * 

“.Mr. Cas(‘ has lu'cmitlv letunu'd fi-om Colombia." 

'fhat on .Mav iSth. PflT, in a h‘tt(‘r wi-itten from the New 
York (►nice in the Woolwoi’th Building* to tin* Secr(*tary of 
tin* (lohl Fi(‘hls Co. at London, app(*ai’s the followini»‘: 

“ W(* note your |•t‘^^uest re^ardini^' accounts, and have re- 
ceivi‘d a co])y of the lettc*!’ dated .Mai'ch *J4th. addrt*ssed to 
you by the South .American (Jold cV: Platinum (Aunpany, to- 
iretln*!’ with your ri‘])ly. Bai’on de Hopp is wi-itiin*: to .Mr. 
Stapleton, urireiitly re(piestinir him to clear up these ac¬ 
counts. This oflice has writt(‘n .Mr. Sta])h‘ton s(*v(*ral tinu*s 
makime this same re<iuest, hut so far he has completely 
ignored our letters. If he does not r(*ply to Baron de 
Ro]>])'s letter we shall ])rol)ahly have to consult Wiiii; tV: 
Hussell with a vi(‘W to haviiiii: them take the matter u]) with 
him.” 


Ill That on tin* same day. May IS, I!)!", Baron de Hopp 
writinii' from tin* Wool worth Buildinu: oflice in New 
A’^ork to Staph*ton at Kill .Massachusetts .\ve., Washini;- 
ton, afti*r ijuotini*- e.\c(*rpt her(*inhefon‘ set out from letter 
of .April 27, 1917, fi'om Cunymuhann* to tin* .\merican Sec*- 
retary of the Cold h^ields .American (A>mpany, in the A\'ool- 
worth Buildinir, said: 

“You will note that thev are e.xtremelv anxious to have 

• • 

the matter of the Colombian accounts straightened out and 
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disposed of. As you are aware it was not customary in the 
past to furnish this office witli copies of the Colombian ac¬ 
counts, which we ])eliev(‘d, were s(‘nt direct to tlie London 
office. For tliis reason we liave no I’ecords liere wliich can 
he of any assistance in clearing up the (piestions involv^ed. 
\Vi‘ would appreciat(‘ it if you would give an explanation of 
the two in*ins of $41^228.95 and £4,000 which appear to be 
charge<l to yonr pinsonal account, stating to what accounts 
thes(‘ it(*nis are ])roperly chargeable. 1 tind that Mr. Mc- 
Dongall wi-(4(‘ yon on A])ril 10th. last (copy enclosed) re- 
([uesting that yon furnish and foi ward as soon as possible 
a detailed account. We have had no re])ly to this letter 
fioni you, although pei’haps, you have written direct to the 
London ofiici*. If you did so, will you be good enough to let 

us know in ordcu* that W(‘ inav cover this matter in our of- 

• 

licial letter to tin* London Office. 1 trust vou will see the 
n(‘ci‘s.'<ity of furnishing the statements and explanations re- 
([uii’ed with as tittle delay as possible, and shall hope to 
have a reply from you within a few days.’’ 

'riiat on May 2()lh. 1917, Stapleton writing from 1G17 
Massachusetts Ave., Washington, to Major Sapte, director 
of the plaintiff, at London, said: 

“On various occasions some one in the (Jold Fields Of¬ 
iici* in Xew York writes to me <[Uoting extracts from Lon¬ 
don letters ri*lating to Anglu-('olombian affairs. The (lold 
f'ields Xew York Ollice never to mv knowledge had anv- 
thing to do with the details of .\nglo-Oolombian af- 
112 fairs and ther(‘fore can hardly be expected to give 
any intelligent infoianation on Anglo-(\>loml)ian mat¬ 
ters. Alav 1 therefoi’e suggest that anv information desired 
from me be sought direct and 1 shall be only too pleased 
and leady to give every assistance possible. 

“On April 11 1 wrote the Secretaries in Ijondon concern¬ 
ing accounts in which they appeared intei*ested—Prior to 
this somewhat 1 cabled London about the l^estrepo-Plata 
])retentions—1 have never receivi^d any acknowledgment of 
«*ith(‘i‘. 

That on May 21, 1917 Stapleton writing from 1(>17 Mas¬ 
sachusetts Ave., Washington, to Westlake at G1 Broadway, 
Xew York, said: 

“1 hav(* n<‘V<u’ received even an acknowledgment of my 
cablegram lo the London office relating to the threatened 
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altju'k from Rostrc*i>o-IMata. And April lltli I wrote say- 
ini^ it* they would give me a list of cheiiues drawn by me, 
giving dates, payee, and amounts I would undertake to ad¬ 
just same. It was eustomary for the bookkeeper at Anda- 
goya to charge me with all eluMpies drawn by me and at 
int(*rvals send me a list ileseribing these itiuns. 1 would 
then make notations of the various aeeounts to wMdeh the 
items were to be charged but I have received no such list for 
a long time and verv naturallv their accounts are muddled. 
If London will giv<* me this information I will help them 
out. 

“Referring to my personal account with the Lompany, I 
enclose to you herewith j)t‘rsonal account statement of the 
Park Bank, and wish you to pl(*ase rtMurn the statenuud 

to im*. Bv this statement von will be able to see how 1 de- 

* * 

posited on my salary account. Septimilu'r (ith 1 drew for 
August $500, September ‘J7th on Se])tember salary $500.00, 
October 50th on October salary $500.00, I)(‘cember 10th on 
Xovember and December salary account $1,000.00, Fi*bry. 
8th on danuary and Februaiy account $1,000.00—this clieck 
was returned to nn* and ])rot(‘sti*d. 'fin* item of $10.10 de¬ 
posited Se])ti‘mbi‘r *J7th was an outside little ])ersonal 
115 matt(*r which was j)aid me by cluMpie while in New 
York and I therefore deposited it right there with my 
salary account which 1 ke])t in X(*w York." 

M'he account enclosed in this lt*tt(*r shows deposits as fol¬ 
lows: Se])tember (I, 1010, $500.00; Se])tember l27, DUi, 
$510.10; October 50, 101b, $500.00; December’ 11), 101b, 
$ 1 , 000 . 00 . 

That on .May 24th., 1017, Westlake wi*iting from (51 
Broadw’ay Xew’ York to Sta])leton at lbl7 Massachusetts 
Avenue, Washington, 1). (\, said: “We have your letter of 
May 21st and wish to thank you for your prom])t attention. 
I return herewith the statement of tin* Xational Park Bank 
as recpiested. W(* will wi'ite tin* London ()nice again and 
endeavor to get tin* accounts straight(*ned up at the earliest 
possible moment." 


That uniler date of May 25th, P>aron de l\op]) t(*legi*apln‘d 
from Woolworth Building, Xew York to Stapleton, Wash¬ 
ington, as follows: “Did yon receive my letter of May 18th. 
Please answer by telegram collect whether you intend to 
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reply and furnish statement requested by London and 
Lewisolins.” 

That on .May 24th, 1917 Stapleton writing from 1617 Mas¬ 
sachusetts Avenue, Washington, D. (\, to Baron De Ropp, 
Woolworth Building, New York City, said: 

“Your telegram received.—AVhen 1 gave what was “De- 

maiKhur’ I felt that ordinary husiness courtesy did not de- 

• » 

mand nor reiiuire more, especially when refuge is taken be¬ 
hind rotten petticoats. My address is well known to the 
Anglo-Colomhian Development Company, Ltd. London and 
to the South American Gold & Platinum Company, New 
York, and either or both can always have immediate and 
courteous attention from me.” 


That on May 25, 1917, the American Secretary for the 
(ioldli(‘lds American Co. writing from Woolworth Build¬ 
ing in New York (insert(*d in stipulation at the re(juest of 
the defendant) to plaintiff at London, said: 

114 “In comj)liance with your re(iuest we hav(* again 
endeavored to get Mr. Stapleton to render a state¬ 
ment showing the proj)er distribution on the moneys 
charged against his p(‘rsonaI account, and for your infor¬ 
mation we enclose copy of Baron De Rop[)’s letter to Mr. 

Stapleton dated May 18th, which up to the present 

115 present time remains unanswered. We enclose copy 
of telegram sent to Mr. Stapleton today by Baron de 

Koj)j) in which yon will note Mr. Stapleton is asked the di¬ 
rect question as to whetlno’ he intends to render a proper 
statement or not. We will advise vou further in this mat- 
ter as soon as there is anything deiinite to report.” 

That on dime 4, P)17, Westlake writing from 61 Broad¬ 
way, New York, to Plaintiff at London, said: “Your letter 
of the 17tli nit., advising that you had written us under date 
of April 27th outlining as fully as possible Mr. Stapleton’s 
suspense account, has Ixmmi duly received, but we regret to 
say that your communication of April 27th has never 
readied this oHice and we are, therefore, still uninformed 
regarding the account in (juestion. We shall, therefore, be 
pleased to i-eceive from you a copy of your letter to us of 
A])ril 27th as the original has ])robably been lost.” 
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That on Juno rJtli, 1917, plaintitT at London cabled Sta¬ 
pleton at Wasliin.u:ton as follows: 

“(iold Fiehls American Office New York are our duly ap¬ 
pointed airents ])lease supply them with the information 
they ask for sto]) We cannot settle with Lewisohns until we 
have agreed your accounts stop Your cable loth March let¬ 
ter promised not received.” 

That on the same day, June 12th, 1917, Major Sapt(‘, a 
director of the plaintitT, writing from London to Sta]>I(‘ton 
at 1()17 Massachusetts Ave., Washington, said, “I am sorry 
to gather from your letter, dated Washington 2()th May, 
which onlv reached me a few davs ago, that secminglv vou 
ar(‘ not altogether satisfi(‘d with the attitinh* adopted by 
the (lold Fields Amei’ican Xew York Office as nvgards the* 
Anglo-(V>h)mbian (’om])any's atTairs. If this misunder¬ 
standing is in any way due to the methods adopted by the 
Anglo-(’olombian Board in the handling of their corre- 
s])ondence I as Ohairman of the* Fompany must ask 
116 you ph‘ase to understand that no thought of disconr- 
tesv was evt*r intenided as W(‘ have alwavs look<Ml t<» 
you who know all the ins and outs of tlu* (’ornpany’s busi¬ 
ness to s(‘(‘ tin* Fom])any safely through any diliicnllics 

that mav nt anv time* arise. 

• • 

“I thought you kni‘W that wln'u Loi*d B>radb()in*!n* visited 
X(‘w Ye)i*k In* put through a d(*al for tin* Anglo-Folombian 
(''om])any with tin* L(*wisohns, and that tin* Anglo-Folom- 
bian (’om))any had a])pointed our (Jold Fi(*lds Am(‘i*ican 
Fom])any in X(*w York as tln*ir agents, and that it was ar- 
i*ang<*d that tln*v should carrv through tin* details of tin* 
d(*al: ln*nc<* voiir having b(*(*n ask(*d fiom time* to tinn* f«>r 
information that was r(*<juir(*<l to compl(*t(* tin* business, 
and ch*ai’ up all (Uitstainling matters including that of ac¬ 
counts. 

“d'ln* Anglo-(’olombian Company have today forwar<l(*d 

you a cabh* advising you that tin* (lold Fields Anieiie.-m 

<»ffice in X(*w York are our duly a]>point(*d ag(*nts, and that 

W(* shall be gieatly oblig(‘d if yon will su])ply them with all 

information thev have asked or mav ask for. 

• • 

”1 thought it advisable to add that in yonr cabh*. dat(*d 
loth March you stated you were foi’warding us a letter—■ 
which letter to date has not reached us.” 
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That on June 15, 1917, Stapleton writing from 1617 
Massachnsetts Ave., Wasliington, to Major Sapte, at Lon¬ 
don said : “Ke])lying to the ('om])any's cablegram of recent 
dat(‘—I cannot ijive the (Jold Fields American Office or anv 
one else any information or enlight-ment on x\nglo-Colom- 
hian accts. until 1 have the information 1 have twice written 
to tlie London Secretaries for—I have not in my jiossession 
any hook document or state of account of any nature belong¬ 
ing to or ])ertaining to the Anglo-Colombian Oo. or its 

affairs—If vou will let me know what it is vou want cleared 

• » 

up and u'ive me the details 1 shall do mv best to immediatelv 
assist yon. Months ago 1 wrote your London office asking 
for this information—Later I wrote again but got no reply 
to my re(]nests. 

117 “A few days ago the (V)mpany’s Andagoya’s 

acconntanl called n])on me here in a purely social 

way and lunl 1 boon possessed of the information 1 asked 

for we could then verv (luicklv have settled the matter. 

• 1 • 

Xow 1 iniagiiH' it may re(piire some correspondence and as 

I am pi*eparing to leave soon for South America the matter 

inav be longer delaved.” 

• * % 


'riiat on June 27, 1917, Sta])leton writing from 1617 
Massaclms(‘tts .\ve., Washington, to Major Sa])te, at Lon¬ 
don, said : 


“1 am ])I(‘as(‘d having come to town today to attend to 
s()m(‘ private affairs to r(*ceive your very courteous letter 
of tli(‘ 12th instant just in. 

“Vou ar(‘ p(‘i‘fectly coi-rect in your conjectural conclu¬ 
sions. ^'ou may always d(‘])end upon me to prom])tly and 
cluM*i*t'ully assist ycm in (*v(‘ry manner possible. 

“1 did feel hurt and griev(‘d that Mr. McDougall should 
b(‘ tin* (uie to advise me that the Power of Attoi'iiev confided 

to me bv vou was cancelled bv him. 1 felt that if vou per- 
• • • •' 1 . 

sonally did not car(‘ to advise m(‘ or was too busy and pre- 
occupi(‘d with otlnn- ami far more important and graven* 
mattens which 1 renellv bc‘li(*v(‘ to be the case—that Lord 

t 

Rradbourne who was in this country might have recalled 
the P A. Xor did it impi*ove matters any when later Mr. 
.McDougall dismissed me from the Company’s service /. c., 
he wrote me a letter to that effect. I do not treat an old 
farm horse in that manner. 
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“I believe that the immeiliate ])rovoeation of your letter 
was my letter to Alfred de l\o|)j) in rej)ly to Ids letter and 
telej^ram to me. IIis letter to me in itself was in evmy 
way perfectly proper. What I did resent and still <io was 
that he reuristei’ed his hdter and noted the followinir: ‘Per¬ 
sonal receipt f/cwanfh'd to F. R. Koverman'. Von cannot 
much censure me for writinj; him that when 1 did what 
was (Irwaiulid" of me that 1 did all that hnsin(‘ss cour¬ 
tesy recpdred. //c, I think, mij;ht have asked for a iec(‘i])t 
for his lett(*r or he mi<!:ht even have tak(‘n chances on my 


properly acknowled-in^ and answerinu: the first letter 
118 he ever addressed to me. I ho])e it is the last. Im¬ 
mediately nj)on recei])t of the cahh\ii’ram, copy of 
which yon W(‘re ^ood enonirh to enclose to me with your 
h‘ttei’, 1 wi’ote direct to von havini*’ twice before* writt(‘n to 
The Secretaries on the* same topic, statinu’ that 1 have* ah- 
solntelv no hook, doe*nment nor state*me*nt (»f anv sort or 
<ie*se*i’iption he*lonuin,ii: to or pe*rtainin,i*‘ to the* A. D. Fo. 
in my posse*ssion oi’ available* to me* and that if yon will 
have* e*anse*d to he* sn]>plie*d me* a statenu*nt ed* the* ae*eMmnts 
in eletail I will make* my nedations anel ])i-om])tly i‘e*tni’n. 

“I was ned pre*vie)nsly advise*el of the* iid‘orniation eMni- 
ve*ye*el in the* se*e‘emd para.ura])h ed’ your le*tte*r, e*.\e*e*pt, Len'el 
Rraelhemrne* fave>re*d me* with a copy e)f the* e*e)ntrae*t maelc 
with the* .Me*ssrs. Lewisohns. 


That on dune* ‘JS, UHT, the* (Johl Fie*lels Ame*rican Fe». 
writinir from We)e)lworth Hnildinir, Xe*w Ve)rk, to Staple‘ton 
at lf)17 .Massae'hnsetts Ave., Washiiiirton, saiel “Onr Lon- 
elon ()flie*e*, nneh'r elate* of the* 8th instant, nri;e* ns fee eehtain 
from vein a full state*me*nt of Venn* ne*trotiations with Se*ne»i- 
Re'stre*pee. in ae*e‘e)i*elance* with yonr cable tee them of Mare*h 
loth last statini:’ that veni weenlel write* aheeiit this matte*)-. 

“'rhe*y are* alsee pi-e*ssinir ns to eehtain freem yon a state*- 
me*nt of veenr ae*e*eennt, aheent whie'h we* have* wi-itte*n veen 
several times. As th(*se matters have he*e*n eli-auninu’ aheim' 
for a e*onsiele*rahle* le*ni*th eef time*, will yon neet kindly i*ive* 
them vonr imme*eliate* atte*ntie)n anel se*nel to this ofhee* the 
state*me*ids i-e*e|nii'e*el, in oi-ele*i- that we may e*lose* U]) all the* 
eletails with Le*wise)hn's. We* aie infe)]-me‘el that on the* 14th 
instant The Ahirlee-f'oleemhian I)evele)])ment Fe)mpany Lim¬ 
ited, London cabled von to the clYect that the Gold Fields 
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American I)evek>pmeiit, Limited, in New York are their 
duly appointed a.u:ents and asking that you supply tliis office 
with iutoiTiiatiou aski'd for. Your earliest possible* atten- 
tio'u to this l)usiu(‘ss will he j*reatly appreciated.” 
llJt That oil duly *Jud 1917 Lo])er for the South Ameri¬ 
can Gold & Platinum Company sent to Sta])leton at 
1()17 .Massachus(*tts Avenue, X. W. Washin.s»:toii, D. (\ notice 
of th(‘ m(‘(‘tiui'’ of th(‘ Board of Directors (inserted in stipu¬ 
lation at the r(*(|nest of the defendant) and at the reading 
of same, connsi*! for plaintitT said: “That is otTered l)y the 
defendant.” 

l‘JO That on dnlv (5, 1917 Cniiviighame for the Secre- 
tari(*s, wrote from London to tin* Treasurer of the 
South American Gold Platinum Company, hi Broadway, 
Xew York, a h‘tt(‘r stamp(‘d r(‘C(‘ived on August 4, 1917, in 
which he said: “with r(‘fei’enc<* to vonr l(‘tt(‘r of the 4th 

a 

instant, we r(‘grt‘t that our communication of the 27th April 
did not 1 ‘each yon, and wc* (uiclose her(‘with copy of the letter 
in (pi(‘stion," tin* copy so enclosed h(‘ing l(‘tter of A])ril 27, 
PM 7 h(‘i*(‘inhefor(‘ r(*fei‘rcd to. 

That on dnv 12, 1917, Cnnvnghame for tin* Secretari(‘s 
writing from London to Stapl(‘ton at Washington, said: 

“Wc ar(‘ in i*(*c(‘ipt of your l(*tt(‘r of tin* loth ultimo, ad¬ 
dressed to Major Sapt(‘, for which we arc* obliged. 

“Tin* accounts that rcMpiirc* clearing up are balances on 
the Colombian books, as set out in tin* l(*tters from the Com- 
pania Min(*ra Choco Pacitico (d* the 14th March last and the 
South Ann^rican Gold iV: IMatin/m Com])any of the Kith 
A])ril last, co])i(*s of which wc* enclose* yon. Owing to tin* 
non-recei])t of ]*(*tnrns from (^)lombi:i, we are unable to sup¬ 
ply ])articnlai’s which no ebudd would (‘liable* ns to charge* 
off to othc‘r accounts the* :{i40,!H)f;.:’)S standing to your debit, 
but we* can e'liclose* yon a list of ('he*c|n(*s drawn by yonrse'lf 
making ii)) the $19,857.14, and do so he*rewith. 

“Yon will note*, howe*ve*r, that in the l(*tte*r of the* Kith 
A[)ril, it is state*(l that (le*tails of these* have* been never re- 
ceiv(*el by tin* Andagoya office*, and ])e)ssibly this is true of 
the* othe*r ace'onnt. 

“This $K),857.14 is no doubt tbe* ‘nn(*xplaine*el ite*m in 
Sns])(‘nse* for a draft issn(*(l by Mr. Sta])leton, but never 
charge‘d to any account. This is for approximately 
£4000’ referred to in Mr. Westlake’s letter of the 24th 
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March, 1917, coi)y of which wv also enclose. We re¬ 
fer you to yours of the 11th April to ourselves, in which 


(Here follow diagrams marked |)a.ii:es 1:21, 122, 12d, 124, 

and 125.) 


120 That X. (\ Marshall and Sidnev B. Foster if called 
as witnesses, would testifv that thev made a thoroimh 
search for tht‘ clu‘ck stubs in the office of the Company in 
('olomhia in Auirnst 1!)24, and have not heen ahh* to lind 
them, and they are considennl as having- heen calh*d and 
having so testified. 

That upon tin* pri'scmtation to th(‘ Court of the immedi¬ 
ately precedini;- parauraph from the said stipulation the fol- 
lowinjr transpired: 

Mr. John Ilamilt(Ui: The checks were then in New York, 
according t(> Mr. Westlake. 'I'hat is in 11>24 that they made 
the search. 

Mr. Sullivan: Wt‘ are not talkini; about the checks. We 
are talkinu: about the check stubs. 

Mr. .John Hamilton: Anv information r(‘latinu- to this ac- 
count. 

.Mr. Sullivan: Absolut(‘lv uothiiiix t(*siiti(‘d about X(‘W 
York. H(‘ testified that he n(‘Ver saw them. 

Mr. Georj^e F. Hamilton, Jr.: Did anybody look for tluun 
inl!)24.' 

Mr. Sullivan: Yes, sir. If you want the information, the 
man has sinci‘ dit*d. 

.Mr. J<Jin Hamilton: 'There is ii(> teslinioiiv here to that 
(‘ffect. 

.Mr. Sullivan: 11(‘ asked t lu* quest ion and 1 have answered. 

.Mr. J(Jm llamilt(ui: You ai'e not ti'stifvini*'. 

• • ’ 

.Mr. Sullivan: Xo, but don't ask qm‘stions if you do not 
want nu‘ to answer them. 

.Mr. John Hamilton: Y<»u cannot testifv in this casi‘ and 
"■(‘t awav with it like that. 'There is not one word of testi- 
niony, if you- Ibuior plcas(‘s, in this case that these stubs 
were evt‘r looked for until 1!)24, as stated luu’e in this tliinir. 

Xow .Mr. Sullivan savs that tliev were looked for but the 

• • 

man who looked for them has died. 'There is no testimony 
in this case to that etTect. 





Appeal Docket; ^ 

g,ifcr^...^ 

you state:- t I have no data at hand relating t'^ these ao- 

•¥*' 

counts, and have nothing in my posesslon belonging to the 
Company; everything I had whs delivered Into the Office of 
the ^Id yields Oorrpany in Hew York*, and sug[;^eet that if 
you will take up the matter directly with Hr* Hesi;lake,not 
only will time be saved In the roundabout corresponaence tlitl;j 
London, but that be being In touch with the He'* York Off las 
CRn, with your help, clear up directly with them.* 

That the list of checks sferred to In the Immediately 




preceding letter and enclosed therewith is as follows: 


■ Nov. 

15, 

D*0*S. 

Cheque No. 238 

$ 35* U.S. 

36.05 C 

Ol, 


ao 


239 

2,000. " 

2,060. 



30 


240 

100. " 

103. 


Dec. 

9 


241 

135.34 « 

: 137.34 



25 


242 

3,000. " 

2,000. 


Jan, 

14 

1916 

243 

100. " 

103. 



28 


244 

1,500. ■ 

1,545. 



29 


345 

125. ■ 

128.75 


Feb, 

10 


247 

116.16 ■ 

119.65 


IIov. 

13 


438 

250. " 

257.50 


-ar 

6 


349 

500. " 

515. 



6 


250 

335.82 " 

345.89 



18 


251 

100. " 

103. 



23 


252 

17.31 * 

17.83 



28 


256 

50. ■ 

51.50 



30 



500. • 

515. 


A nr 

5 


257 

140.90 " ■ 

145.13 



7 


258 

125. ■ 

128.75 



14 


359 

1900. ■ 

1957. 



7 


260 

182.14 * 

187.60 



18 


261 

500. * 

515. . 



21 


282 

50. ■ 

51.50 



22 


363 

41.50 ■ 

43.75 


May 

10 


364 

500. " 

515. 



15 


365 

50, ■ 

61.50 



25 


368 

60 ■ 

61.80 



25 


369 

50. ■ 

51.50 



25 


370 

188.20 * 

193.85 


Jun 

12 


371 

IOC. ■ 

103. 



12 


272 

lor. ■ 

103. 



23 


275 

loo. " 

103. 



29 


278 

1000. • 

1030. 


Jul 

7 


379 

450. " 

463.50 



18 



50. ■ 

51.50 



22 


281 

50. ■ 

51.50 



24 


285 

114. • 

117.43 



26 


386 

34.75* 

35.49 


Aug 

5 


388 

500. * 

515. 



28 


289 

207.27* 

213.49 



30 


398 

50. * 

51.50 



30 


. 395 

51.04 * 

52.57 


5ep. 

2 ^ 


297 

100. * 

103. 



5 


298 

1191.35* 

1226.99 



6 


299 

5001 * 

515. 



6 


300 

302. * 

311.06 



7 


301 

50. * 

51.50 

- 


181 
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\c?» 

7 


Sept. 

13, D-0*8. 

Cheque lo. 302 

1 159.83 U. 8. 

$ 164.61 

Od 

36 . 

303. 

500. ■ 

515. 

■ 


36 

305 

50. ■ 

51.50 


Oot. 

35 

307 

50. ■ 

51.50 

■ 

30 

308 

200. ■ 

206. 

• 


30 

309 

500. ■" 

515. 

■ 

Mov. 

3 

310 

198.37 " 

^4.32 

i 

Deo. 

19 

311 

1000.00 " 

1030. 

« 

19 

312 

30.00 " 

30.90 

■ 



$ 

19,378.77 ^ 

|W,857.'n 

’ R 


That on the same day, July 13, 1917 Westlake writing from 
61 Broadway, Mew Tork, to N. O.Marshall, at Andagoya, s^id: 

herewith a list of checks drawn by Mr. D«jO. 
Stapleton, for which he gave no accounting, and which were, 
therefore, charged to Suspense Account. 

"Mr.Staple ton has requested that we furnish him, in additiod 


to the details given on the enclosed list, the name of'the 
payee of each check, We would, therefore, ask vou, if pos¬ 
sible, to kindly give us this information at your earliest 
convenience." 

That the list of checks referred to in the immediately pre*^ 
ceding letter and enclosed therewith was a copy of the sus¬ 
pense account WHtk contained in the list of checks referred tc 
and enclosed with letter of July 13, 1917, from Ounymghame 
to Stapleton hereinbefore set out, and in addition thereto 
the following: 

"Suspense Account 

NAlCirAL PARK 6A\k 


Credits. 


1915 July 32 
Aug. 11 

1916 Deo. 31 

R H 


deposit $6.06 U.S.O. 

deposit 390.00 

do (Oct.3) 53.75 

do (0ct34) 0.70 

fTO b ' . ' 5T - p. y . Tyr 


HE7 TOKx STATEUENTSt 

1916 May Btatement,State Forwarding Co. 5.80 U. 
June do do 5.80 

Aug. do do 5.80 

Sept, do Xunhardt AOo. 333.33 

do do J.Louoke ss Colon 7.38 

Oot. do Federal InsurancCo. 1. 35 

do do State Forwarding Co. 5.85 

• $355.10 U. 


$ 6.24 Col 

298.70 
55.36 
0.72 

VSST.1SS Col. 


8. 5.97 0fc>l 

5.97 
5.97 
333.03 
7.50 
1.29 
6.03 

obi 


sum:-ARY; 

Matlronal Park Bank, credits 
ditto debtte 


361.03 


I 


19,857. 14 


122 
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SUMtORr (oont) 

Haw Tork Statements, 

Balande of wages overpaid 
Srror in deposit aoooimt 
Oash delivered by A«Arisala 
Cash surplus,from Cashier, 
Balance of this a/o as per 
Main ^^ger 31st Deo, . 


365,76 

15,68 


100.98 

33,90 

162,38 

19,58q,39 


That on the following day, July 14, 1917, Westlake writing 
from 61 Broadway, New York, to Stapleton at^Weshlngton, said; 

* 1 am attaching hereto oonles of the accounts charged to you 
on the books of the Anglo^Oolomblan Development Co, Ltd, 

* On the suspense account you will note that checks Hos, 238 
to 312 inclusive, have never been accounted for, I do not 
know whether the stubs of vour check book will give you the 

necessary Information or not. If these are not available we 

shall have to write to Andagoya, as we find out from the Wool* 

worth Building that all cancelled checks were forwarded direct 

to Andagoya, Please let me know if I shall send there and 

have a list made,” 
of 

Thay the two conies of accounts w eme enclosed with ssid 

last mentioned letter as stated therein, one is a oopy of 

is 

suspense account, and/ldentloal with the suspense account ' 

cony of which was enclosed with letter of July 13, 1917 from 
, and hereinbefore set outW ^ 

(Westlake to H, 0, Marshall/and the other/cony of Stapleton*s 

personal account as follows; 

” D. 0« STAPIiCTOH.lSQ , 

in account with 

THE AN6LO-OOIOMBIAH D17EL 




Balance as per extract of account 
dated April 3oth 1915 * 


CO, UP 

I 32,326, 


May 

Oash at Andagoya, 

U,8,A, 

Colombian 


Buenaventura oash; 


4,00 

May 18 

Cable to Panama 


5,53 

20 

do 


4,56 

25 

do 


2,4Q 

26 

Paid to R,B,8mlth 


315,00 

■ 

Cable to Panamall 


1,44 

« 

Part Exppnsea/o’ Cali 


6,00 

2T 

P4rt cable to Panama 


1,88 

28 

Cable to Panama 


*3,12 


128 
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Hay 39 Gable to Pan&na 

Wire to Barranquilla 
Do Hedallin 
Do Barranqui^lla 
LBiixidTr«a/.oo 
Hall to Bogota- 
To Oook 

31 Bodega a/o (Andagoya) 

Jun 30 Oaeh per sir 0•Hallet $500*00 

B*tura Gash-Laundry 
do Hall to Ba 

Plndda Lopes a/oi re furniture ends* 
Jul. 31 B*tura Gash-Mall* 

Pineda Lopes; as per a/oo enclosed 
Aug* 31 B*tura Gash-Mall 

Pineda Loi>eE ae per a/oo enclosed 
latlonal Park Bulk Gheque Ho*324 $1000* 
Pombo Heroanos* their pa^mient to 


Sept*30 


you In August 1914 
B*tura 0asb«Mall 
National Park Bank: 
Gheque Ho*325 
do 226 
do 327 

do 328 

Oct*31* B'tura Cash-Hall 

Pineda Lopes (Oartegana) 
Copy '^oncular Inv* 
per "Albanian* 31st* 
July,1913 

National Perk Bank, 
Cheque No*329 


$50*00 


$ 4*08 
1*08 
*32 
*44 

*85 

*39 

1*00 

11*94 

515*00 

*35 

*13 

143*15 

*33 

6*15 

•09 

8*30 

1030*90 

51*50 
*34 


$1200*00 

1000*00 

40*00 

222*72 


31 


do 

do 

do 

do 

do 

do 


330 

231 

232 

233 

234 

235 


3000*00 

100*00 

1000*00 

350*00 

350*00 

1212*50 

3000*00 


1236*00 

1030*00 

41*20 

229*40 

*11 


1*00 

3090*00 

103*00 

1030*00 

257*50 

257*50 

1248*88 

3060*00 

137703.44 


Lees Avounts credited: 

May 1 correction re Dr*Zuleta 
‘Aug*31 Your pa^Tnent to Pombo Hs 
In October 1914 


43,6^*33 


1*56 


3,87 


2*96 4*52 

- 45,68 57 8 0 


1915 

Nov* 30* Balance as per our 

Statement $45,025*80 

Cheques oredited per Mb* 

Sts advloe 

Amoimt debited do (Pombo) 2*96 

Balanoe carried fowar d 

$45,688*76 


4,763*86 


40* 365*90 
fAsI o8b«?8 


30 Balanoe brought forward* $4b. 


■ per H.T*0ffioe-TiffanyA0o 3*47 

8 B'tura Office Wm*Jarvi8 400*00 

* do Postages *07 

Dec *31 * do do *32 

per 8ir.0*Mallet 527*38 

1916 Jan*31 per BHura Office-Postages *17 

■ H*T*0ffioe- *75 

Peb*8a Paid to W*J*Hayes, 113*30 

(110*U*S*) 


184 




ia£S«7Appe^ Dooket. 

“ *■*' ^ ' ' iw 1^ V 37 ..~ ^y«>f 

(Cj^ZuLm^ J ! ’^-■ <| J » 

'^4 JUtJZjCk, ^ ■ * !«/ • n .»'^« y 

1916 April 30 per TraTey Bros.* 

(Bogota) I 3.56 

■ piraldo 7 Oarois 
(lonl) 30.00 

Oot.31 Tranafer balance,R« 

AroiU 300.00 

' Hov.SO per Xetmlna Office. 300.00 

Balance carried forward 41,106.33 

-IXTinSFIBS- m 7 4I5 ' .58 

Deo.l. To Balance brt.Foward.141.106.33 * 

^ V .y 

That on July 17th, 1917, Staplexon writing fron-^Washington, 
to Westlake, at SlBroadwny, New Tbrk, said: 

■ I thank you for your favor of the 14th inst. which I 
received today. 

" I wish you would send to Andagoya for a list of the che¬ 
ques In question, giving the number of check, date, payee and 
amount in each case. Better still would be the book of 
cheques stu'obe, for I alwa 3 r 8 made a note on the stubb end of 
just why the check was given or issued. Many of the items 
in the list you have sent me I recognise some are personal 
and some are not. I think some of the old books of old che¬ 
ques Stubbs are with the CoT.rany»s effects in the WodlWorth 
Building where I left them. 

*Z also shall want a'detail and Itemized account of the item 
of 132,336.88 which they show as a balance on SOth April 1915, 
and I ask you to be {^od enough to obtain this for our con¬ 
venience in making a settlement. What is the credit of $4, 
762.^ of date Hove.30th. 1915. 

■I shall have to ask you to be patient with me in this matter 
for the reason that I never strUok a balance of my aoootint with 
the bookkeeper,yjiu kept me so busy and occupied away from our 
headquarters during the past four years that I had little time 
to look after my personal affairs and 1 did not know just what 
the bookkeeper was doing with my account, but 1 think when you 
have all the data I have asked for at hand, you and Z o.?n sit 
down and adjust it to the entire satisfaction of everyone in 


-A h 


an half hours time.* 


126 
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127 Mr. Sullivan: AVliv did vou ask me as to that? 

• « 

Mr. John Hamilton: Von know better than to make 
a statennnit ot‘ that kind to the court. 

Mr. Sullivan: When the (inestion is asked whether they 
w(‘re looked for, 1 will answer the question. Yon should 
con tine vonrself to the record. 

Mr. John Hamilton: That is what 1 want von to do. 

Mr. Sullivan: The// keep <piiet until we come to it.” 

That on duly 17, 1917, Major Sapte writing: from London 
to Staj)l(*ton at 1()17 Massachusetts Ave., Washiiii^ton, said: 


“With rcixard to what von sav with ]-ef(‘rence to the can- 
(711inn- of tli(‘ Power of Attoi'n(‘v i>i*ant(‘d to von hv the 
An,irl<»-(’olnmhian Ho., tlu‘ Secr(*tai\v followed the usual ])ro- 
c(‘dnr(‘ in callini!: for this Power to he returned for cancella¬ 
tion. Von W(‘r(‘ aware that at the he^innin^ of this year 
th(* d(*al with Messrs. Lewisohns was in course of bein^ 
comphded, in ('oniu‘ction with which we were under the im- 
pr(‘ssion that yon wcu’c as much in touch as we were with 
th(‘ matt(*r. In tin* conrs(‘ of th(‘S(‘ arran,u:em(‘nts we were 
reqn(‘sted to ^ive, amongst oth(‘rs, a I’ower of Attorney for 
operation in Holornhia in favoni’ of .Messrs. L(‘wisohns’ 
r(‘pr(‘scntativ(‘, and W(‘ accordingly forwarded this Power 
in the usual way through our American Office, asking them 
to hand this Power to Messrs. L(‘wishons—and—as the 
two Powers conld not remain in (‘xistence to^;ether at the 
sam(‘ time—re(pi(‘st(‘d them to obtain the return of th(‘ 
Power of Attorney ])revionsly uranted to yon, and for- 
warde(l it to Knuland for can(*ellation. 

“Lord Bradbonrne, as yon state, was in America at the 
tim(‘ that w(‘ ]-(*(*alh‘d this Pow(‘r, but F am sure that von 
will recou:niz(‘ that TiOi’d Rradbonrne was eni>a,i>’ed in com- 
pletiiii*- the sclumn* of ainaliiarnation (dc. and that matters 
of detail and office lontine such as that referred to 
12S abov(‘ ar(‘ niatt(‘rs which were best left in the hands 
of Mr. .MeDon,nail, the Secretary of onr an:Pnts, the 
Hold Kileds Ani(‘rican I)(‘V(‘lo])ment Ho. Ltd. 

“With r<‘.n:ai*d to yoni* other points, namely, the termina¬ 
tion of yoiii* contract, I am sorry that yon f(‘el a.nn^rieved 
at the inann(*r in which tin* foi'inal notice of tei-mination 
was Fr(mi a lett(‘r which Mr. McDonnnll forwarded 

to the Londo!! Office*, which Ik* had received from Mr. West- 
lake, it appears that Mr. Westlake felt that notice was given 
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YOU of the iiitoiitioii to torniiiiatc* vour contract several 
months l)efore the time when Mr. McDongall wrote to you, 
hut as I understand you were not of tlie same opinion, 
formal notice in the usual manner was therefore ^iven you. 
I am sun* you will ajrrei* with me that you were juMfectly 
aware that it was th.e intention to terminate vour contract, 
and in fact I leather that so far hjick as Xovemher 
von infornuMl Mr. Westlake that vou had no furtluu* re- 

• ft 

sj)onsihilty in connection with the Company's alTairs. 

“In wi'itinir the above letters you will see, therefore, that 
Mr. M(d)ouirall acted in the usual manner to which husiness 


houses an* accustomed, and I can assure vou that in neither 
cas(‘ was th(*iv at anv time anv intention to discourtesv. 

ft ft ft 

“As i-eirards Baronde Kopp's h*tter to you and the 
nu‘thod adopt(*d hy him to obtain a recei])t of his letter, 1 
cannot of course olTei- any c<unm«‘nts, as tin* matter was md 
known to us in this oHiei*, hut ln‘r(‘ airain I can assure you 
lhal 1 leel no discouid(‘sy or ill-fe(‘lin^ was intended. Ac- 
eenlino: to a lelt(‘r which reached tlu* London OfTici* from 


Xew Voi’k in May last, wc* are informed that Mr. McDougall 
lia<l written t(» you s(‘veral times, makinu; a recpiest to clear 
up the accounts, hut so far you had ‘eompl(‘tely i^iion'd 
his h‘tt(*rs'. 1 can understand that vou had not the ac- 

ft 

counts, ho(»ks, etc., in your ])ossession, hut 1 feel that had 
you not a])parently entir(*ly iunori'd the* letters hut ^iven 
to them sonn* lorm of acknowh'dianeiit or undertaking to 
eh*ar u]) matters as soon as you had details Baron de 
129 Hoop would not have asked you to jxive a “])ersonal 
rec(‘i])t" for tin* l(*tt(*r in (pjestion. 


“.\s I’cijfartls th(*s(* d(*tails of accounts, I understand that 


tin* London olliee wroti* to vou hv last mail (*nclosinij: such 
infoiination as tln*v had on this side*, hut as vou will real- 
ize W(* have* not all tin* details your recpiire over here*, which 
is tin* r(*ason tor our re(jU(*st iniu: you to t^o into the matter 
with tin* Xew Voi’k Office*, wln*r(* tln*s(* detjiils have been 


at all tinn*s op(*n to your inspection. 

“1 hope you will s(*e from the above that in all tliese 
matt(*i*s w(* have* endv ae*te*el with the best intentions anel in 

ft 

the* e)rdinai\v nn*the)el of e*e)neluctini:: husiness, anel if there is 
anythini!: meu-e whie*h 1 ])e*rse)nally can eh) te) helj) te) clean up 
matters, ])lease eh) ne)t hestitate to write anel let me know.” 
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That on July ‘Joth, 1917, Westlake writing from G1 Broad¬ 
way, Xew York, to X. C. Marshall, at Andagoya, said: 

“Hel'erring to our letter of July 13th, in which we en¬ 
closed you a list of checks drawn by Mr. D. C. Stapleton, 
and in which we asked you to give us the name of the payee 
of each check, we now beg to state that Mr. Sta])leton has 
recjuested us to give him a full itemized account of the 
balance of his account at April 30, 1915, amounting to $32,- 
32(5.88, which amount is the first item appearing on the 
statement which we forwarded to vou. 

“We would also like the details of the credit of $4,- 
7(52.8(5, which vou will find credited to him on the statement 
undei’ date of XoveinlH*r 3()th, 1915. 

“Kindly give this matter your ])rompt attention, as we 
are very anxious to straighten Mr. Stajileton’s account.'” 

That on July 2(5th 1917, Stapleton wrote from 1(517 Mas¬ 
sachusetts Avenue, X\ W. Washington D. C. to Westlake at 
(51 Broadway, Xew York, and on August 6, 1917, Westlake 
wrote from (51 Broadway, Xew York, to Stapleton at 1(517 
Massachusetts Ave. Washington, I). C. 

130 That on August 22, 1917, Marshall writing from 
Andogoya for the Cia Minera Choco-Pacifico, to the 
same com])any at (5- Broadway, Xew York, said: 

“W(* acknowh*dg(* n'ceipt of your letter of the 15th ulto. 
enclosing list of clnu'ks drawn by Mr. I). C. Sta])leton and 
asking us to give you the names of the payees of same. 
This we are unable to do as the list in (luestion was com¬ 
piled from the bank advices & contains all the information 
they gave. We should imagine that Mr. Stapleton must 
have* the names of the ])ayees on the counterfoils of his 
check book. We return the list herewith.” 

That on August 29, 1917 Westlake wrote from G1 Broad¬ 
way, Xew York two letters to Stapleton at 1(517 Mas¬ 
sachusetts Ave. Washington, D. C. 

'riiat on Se])temb(*r 4, 1917, Lojier, secretary of the South 
Aineiican (Jold Platinum Pompany, sent from G1 Broad¬ 
way, Xew York to Stapleton at 1G17 Massacusetts Avenue, 
Washington, D. P. a notice of the meeting of the Board of 
Directors. 
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That oil 7, IIHT, Marshall \vritiii<^ from 

Aiuhiiroya, for tlu* (’ia Minora (Mioco Pacilioo, to tho same 
Comjiany at hi Broadway, Now York, which h*ttcr it was 
testified was r(*e(‘ivi‘d hy tlu* addr(*sst*(‘ on l)t*eemher 17), 
1917, in which lett(*r Marsliall said: 

“\Vt* an* in n*c(*i|)t of yoni* h*tter dat(‘d July 2r)th 
and W(* (*nclosi* lu*rewitli a detaih*d stat(*nu*nt of Mr. 1). 
(\ Sta])h*toirs account from May 191.‘’>, loii:(‘th(*r with a 
list of explanations of tlu* principal it(*ms liiini'inu- tlicroin. 
\Vc didv n*ccivcd voiir h*tt(*r dated Jnlv l.’Jth, to which 
wc replied on Anicnst 22n<l, and in which h*tt(*r we rt*- 
tnrncd von tlu* list of clu*cks voii sent us, drawn hv 
Stapleton. Wi* arc nnahh* to tra<*(* the details of tlu* 
amount of $4,7(52.8(1, which yon say was (*rcdit to him 
on Xovcmh(*r Jhth 1917), ])(*r your list ahovi* r(*ft*rrcd to, 

(lien* follow diairrams marked pa,in(*s IJl, l.‘’»2, IJJ, 1J4, 127), 

12(5, 127, 128, 129, and 140.) 


141 with corn‘S])ond(‘ncc and data with n*f(*rcncc to his 
account that wc have h(*t*n ahh* to lind.” * * • 

Kiu'losnrcs: 1). (\ Stapl(*ton's cancclh*d clu*cks. List of 
saim*, with d(*tails. Two (*xtracts of D. (Sta])h‘toirs ac¬ 
count. One letter, dat(*d January 21, with i-i*ft*r(*nc(* to 
sanu*. Oiu* Dozier, containintr data i*csp(*ctinii‘ this a<*- 
count, with ])(*rsonal annotations hy 1). (\ Stapleton. 

J’hat tlu* list of clu*cks cnclos(*d with tin* last nn*ntioncd 
letter of Xov. 7, 1918, is id(*nti<*al with the list enclosed with 
the aforesaid letter of Xov. 22, 1917, h(*twe<*n tin* same 
parties. 

That on May 17, 1919, Wastlake wi*ot«* to Staplet(m, at 
1(517 Massachusetts Av(*. Washiiiirton D. (’. as follows: 

“Will YOU kindlv advise* nn* wln*tln*r vou an* lik<*lv to ]»«* 
• • • • 

in Xew Voi'k in tin* in*ar future*, as the*re are some matte*rs 
of mutual inte*re‘st that 1 weeuld like* te) discuss with ye*n. 
If you elo not e*xpe*e*t to he* e*ominir to Xe*w Volk, it is pos¬ 
sible that I miiiht he* ahh* to se-e* you in Washinuton. as it 
usually ha]i])ens that I have* to come elown the*re e*ve*rv w(*(*k 
or twe). 

Hopiiiii: te) hear freem you hy return mail, I re*main.'* 


but theltem of |i000«00*whlch appears In hl8 account to hit 
credit, on that date, nust he part of that amount, and repre¬ 
sents a payment he made to the Buenarentuxa Agency and which 
was subsequently transferred to his debit in April, 1916* 
"Trusting the extract of aocoxint and the explanation 
attached will serre the inirpose intended" 

That ft detailed statement of Ur* Stapleton's account from 
Hay 1913 together with list of explanations of principal items 
as referred to and enclosed with the isuaediately preceding 
letter is as follows: 


Ur*0* 0* Stapleton 
in account with 

The Anglo-<3olombian Develooment Oo* Ltd* 
Dr. Cr* 


1913 May 31 To B'txxra Cash 5* 

* 

Jxme 30 do *06 

July 31 do 21*54 

31 Sr.O.Uallet 72*10 


1913 April l,By Bal* 45*42 

" l,8undr18811167*70 
( 

" l,By 0entra3500* 

A 


1914 


No • Vj"*/ 
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.No. y4*v 
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jR m O^ 

U^^^eu2xi^^ 11$^ 


Oct. 31. B*tur«. 
Iov« 30* Ao 
1814 

Jan dl. do 
Feb. ^8 do 


lCar*31 Balance a/o 33063.40 


15.63 
37.03 
London office 15.83 
Mar 31 B*tura 1.71 

London offioe 154.50 
Sr.O.Uallet 453.08 
do 175.78 

OoBmlSB. 11.30 

Tutmina Office44803.57 

4576 ' g! ' 5 7 

Ipr 1 To Balance 31063.40 June 30 Balance 
30 P.ment letlma 385.30 
BHura Cash .70 

key 31, do 


.ua 

3 T 4 - 4 ’ CT 


31449.43 




July 1 To Balance 31449.42 July 31 Cash to 

^ Istmina 77. 

Aug.31 Rectification 527.97 Aug^ .31 Co.Salinera 

Trel^t del Cauca 4o0. 

Charges _38.y) Aug 31 Balance 31^8.79 


Sept.l To Balance 31503.79 Dec.31 H.W«0uthlll, 
30 B»tura 2.34 By Balance 

New York 163.30 

Oct.31 do 132,61 

Dec.31 B*tura _3.96 


600. 

31301. 


'1915 


1915 

Jan.l To Balance 31?0l. 

31,Cash B'tura .06 

New Tork Office 1*03 
Feb.38,Bt tvira cash, 300.00 
London offioe 40. 
ICar.31,Pineda Lopes, 3.50 
Cash B * tura 300. 

Sr.C.MallAt ;0.01 
do 3.26 

Nat.Park Bank 4599.31 
Pineda Lopez, 5.45 
Oiraldo 4 Oarc eeSO. 

36512.63 

1915 

April 1 TC Balance 29020.73 
30 B*tura Cash 9.51 

May 31 Cash 4. 

B*tura Cash 347.78 
Conan 11.94 

Jxine 30 Camper 

Q.C.Mallet 515. 
B't\ira Cash .47 
Pineda Lopez 
(furniture) 143.15 
50053.50 


July 1, To Balance 29953.58 
31 B*tura Carh ,33 

Pineda Cash 6.15 

Aug.31 *B<tura Cash .09 

Pineda Lopez 8.20 


U8ir*31 Cash Zstmina 
Rectification 
do 
do 

By Balance 


Apr.30 R*S.Darke 
(refund) 

June 30 By Balance 


Aug.31 Pombo Bros. 
Hot. 30 B*tura Cash 

1916 

Feb.29 W.J.H^.yes 
IllO.U.S. 


7.06 
4268.3^ 
1915.AA 
1300.87 
29020.73 


100.00 

29953.58 


4000. 


113.30 
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I.r.Bant #234 
Poiibo Broe* 
86pt*30 B*tura Cash 
Wat ? Biuik r 
0ct»3I B*tura oas^ 
Pinsdalpp Carta 


Wat B.Baak 
Wot* 30 Tiffany 
B*tura cash 
Ipt P.Bank 
Dso«31 Sr.O.Mallet 
B*tura cash 
Wat P.Bank 

1916 

Jan.31 B*tura cash 
l.Y.Office 
lat.P.Bank 
do 
do 

Tracey Bros. 


1030. 
51.50 
•24 
2536.60 
.11 
!• 
3193. 

ACo. 2.47 
400*07 
#853.88 
527.38 
.22 
2936.79 


War .31 Caabia 
Cbsqoaa 
ad A 

By Balan*voa 


Peb.29 

Bar.31 


.17 

.75 

2197.34 

1R96.40 

1548.22 

257.50 



432.02 

oredit- 

1453.98 

49B2S.95 
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bbbsi.b: 


April l.To Balance 49228.95 
30 9 Tracey Bros 3.56 
Oiraldo A 

Oarces 20. 

Suspense a/o 4000. 
Ior«30 Istalna Cash 200. 


April 30 By transfer 
of oheciues to 
{'Suspense a/o 12145.13 
Deo.31 Transfer 

R.Aroila 300. 
Deo.31 By Balance 41206.38 


&3451.5i 


■53151751 


Explanations of Principal Items ih O.O.Stapletons Account. 
Debits. 


T9T3" 

Uar Sisi. “144803.57 


Zstmina Office. 

Balance in Istmina Books of D.C. 
Stapleton's account with the Anrlo 
Colombian DeveloiMaent Co.^nd trcns* 
ferrid.together with other balances 
on that date. 


1914 

April 30th.| 385.20 Payment by Istmina Cash for D.C. 

Stapleton's account. 


Aug.3l8t 527,97 Rectification, Trie is an amount 

charged to D*C*Stapleton and wi-ich 
was credited to him in error in Feb¬ 
ruary of that year. 


Aug.31 i 1030. 
Sept.30 f 2536.60 
0ct.31st,l 3193. 
irov.30th I 4853.88 
Dec.31st.9 2936,79 


Check Ho.224 


1916 

Jan^,3l8t 2 2197.34 
Feb.29th I 1896.40 
l!ar.31st I 1548.23 
Apr,30th i 4000.00 


ColoiBbia Gold. This is an item re¬ 
presenting an amount remitted by 
Ur.Stapleton to B.tura in Vow.1915 
and which wajs credited to his pex^ 
sonal account under that date. 


183 



#234 

Poibo Bros* 

8ept*30 Batura Cash 
Bat ? Bank ^ 

Oct.31 B*tura oat^ 

Pinadalpp Oaxta 
lat B*nmk 
Iot* 30 Tiffany AOo* 

B*tiira oath 
fpt P.Bank 
Dao«31 Br.O.Mallat 
BHura cash 
lat P.Bank 

1916 

,Jan.31 B*tura oaah 
I.T.Offloe 
lat.P.Bank 
|teb.29 do 1396.40 

Bar.31 do 1648.23 

Tracey Bros. 357.50 
Oontra-ABlento3830.23 


llar.31 Oaabia 


ad 4 

By Balan*voa 


1030. 

51.50 
.24 
2536.60 
.11 
!• 

3193. 

3.47 
400.07 
#858.88 

527.38 __ 

.23 

2936.79 

.17/ 
.75 ^ 

2197.34 


432.03 
Cbaquaa credit- 

U53.98 

49128.95 



.Appeal Docket'. 




9 at 




r 

J 






April l,To Balance 49228.95 
30 9 Tracey Bros 3*56 
Oiraldo 4 
Oarces 30. 

Suspense a/o 4000* 
Ior«30 Istaina Cash 200. 


April 30 By transfer 
of obeques to 
rSuspense a/o 12145.13 
Deo.31 Transfer 

R. Ax c i la 300 . 

Dsc«31 By Balance 41106.38 


^3451.51 


B3451,51 


Ixplanations of Principal Items 
Debits. 

Uar Sis£714^803.57 


lb D.O.Stapletons Account. 


Zstmlna Office. 

Balance in Istaina Books of D.C* 
Stapleton's aocount with the Anrlo 
Colombian Development Co.^nd trcns* 
ferrid.together with other balances 
on that date. 


1914 

April 30th.| 385.20 Payment by Istaina Cash for D.C. 

Stapleton's aocount. 


Aug.Slst 627.97 Rectification. T^is is an amount 

charged to D«C*Stapleton and which 
was credited to him in error in Feb¬ 
ruary of that year. 


Aug.31 2 1030. 

Sept.30 t 2536.60 
0ct.31st.f 3193. 
Kov.30th I 4853.88 
Dec.31st .9 2936.79 


Check Ro.324 


1916 

3arrr3l8t 2 2197.34 
Feb.29th 2 1896.40 
)Iar.31st 2 1548.23 

Apr.30th 2 4000*00 


Colombia Gold. This is an item re¬ 
presenting an amount remitted by 
ICr.Stapleton to B,tura in yov.1915 
and which wan credited to his per¬ 
sonal account under that date. 
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The other debit item* such ** B.tur* 
cash,Sir Claxide Mallet .Tracey Bro* 
Olraldo A Oercee.are money oaid, 
either to Ur.Stapleton, or for hie 
aocour.t. 


C redit* 

iro~ 

April l*t. 111157.70 


April 30th. I 8500.00 


1914 


XugTSlBt, 

420.00 

Dec.3Ist. 

600.00 


1915 


Har 3l8t. 

4268.85 


March 31 $1915.U 


Mar.31*t. 11300.87 


Colombian Gold. The explanatory 
note In Journal 1* as follow**: ■Re¬ 
mittance of $10, 000 .from Bimraerman 
AForehay.which ehould have been 
brouf^ht forward In Suapen** account 
but wa* char£:ed to Mr .Step let on by 
mistake.owing to confusion of ac¬ 
count*.” The balance of $1157.70 
1* difference in exchange to maJce 
up amount wrongly charged to Mr. 
Stapleton. 

Explanatory note in Journal is as 
follows: ■Checks for /.700. Sterling 
remitted to Bogota by London Of¬ 
fice in Dec.1912,. wac charged to 
Mr.8tapleton**^ocount, until it 
wa* known what application had been 
given to them.* 


Thi* Is a nayment made by Ur.Staple- 
ton to thc'Cia Spllnera del Cnuco 
nnd carried to suspense a/c 
This 1^ evidently’ transferred from 
H.W.Cutblll*8,account to that of Hr. 
Stapleton* * 


The translation of the explanatory 
note In the Journal 1* as follows: 
■Rectifications in the Istmlna ac¬ 
counts from Sept.1912 to Sect.1913 
on folio* 55 to 130 of Istaina Jour- 
nal, as per list of Items presented 
by Hr.Stapleton,to be credited t 
hi* personal account.* T: ic amoxjnt 
has been distributed as follows: 
Traveling Ixpense* $768.70 
Legal Charges 3425.00 

Properties account 75.15 

The acplanation In the Journal is as 
follows: "Two extrles for $5300.66 
D.8.Currency (Coloaibian Qold$5358.69 
and $7060 U.S.Carrenoy ($7371.Colomb 
Cold) Included in the account of Mr. 
Stapleton by mistake in April 1912 
and Mar.1913*• The effect of thi* 
mistake wa* to augment considerably 
the balance cf exhhange account in 
Mar.1913* 

Thi* item 1* here credited to Mr. 
Stapleton and debited as to $1191.09 
to traveling expense* and $109.78 to 
general expenses. The explanation 
in the Jourml 1* as follow'^; *^ 0 ** 
entry for various »wount* charged to 
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Mr.stapleton, as per his notes 
on the extract of his account,re- 
tun:ed by him." 


Hov.SOth. 14000.00 


B*turf cash. This Is an Item in ths 
BHura oscli statement for thatmonth 
as I'.aving been received from Mr. 
Stapleton. See entry on Debit 
sld- April 30, 1916 


1916 

TeFT 27 IIO.OC 

yer. Slat, 43;?.02 

Mar. 3lot, 1453,98 


U.S, Currency,Paid on account Sf an 
employee of the Cora’Viny,W,tT,Hayes 

The translation of this entry is 
ao •»’^11r*v ! *The various differences 
are due to different exchanger for 
operations lnU3S.Currency and Old 
Silver, 

This item is debited in equal parts 
to traveling expenses and rcnerel 
expenses. Translation of Journal 
Entry is as follows: "Checks debit¬ 
ed prcvlcionally to Mr.Stapleton*s 
account, until advices are received 
ap to what T>ayraente they were* in¬ 
tended for This entry is made in 
accordance with his letter dnted 
Feb. 15, IS16". 


Apr. 30th, $12145.13 This is a transfer ao per transla¬ 

tion oi* Journal "Total amotmt of 
checks drawn and charged to his 
acco’jnt pending receipt of advices 
86 to what they 8 re for." 


Th»at or. the next day, Septembers , 1917, Marshall writing 

< o ^ -Zj ^ - 

for and to the e.mc co pany, a letier r ich^wns received by 

the ad rescce on December 15, 1937 , said: 

■ Referring to our letter of yesterday*3 date and D« C. 

8t;’pleton*s account, we have since found ftic data on which 

the liournal entry, in w. ich the debit item of Moh,16,lv.l5 

for $4599,31 is incl ided, is made up. This is a Hit of 


checks, copy of wl:ich we enclose, drawn by Mr.Stppleton on 
the National Park Bank, between llch 30,1914 and Feb 19,1915, 
and these have been allocated as follows,_ making the journal 


entry above referred tot 

Pineda LOpez & Co, 
Treasury Bills 
be al Cliirges 
Traveling Sxr^nees 
Pert^onal acots. 

P.C,Strpleton 4465,35 
F de P.Manatas C50C.00 
Sir c.Unilet 500*00 

RR PP Oandelar osSOO,00 


21000.00 

198.00 

875,25 

1814.25 

11965.35 


ss^ss.sr u.S.Oy" 


lae 
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That the list of eheckt enoloiad vith the imniediately 

preceding letter le ae followss 

National Perk Bank, yew York # 

List of Chequee drawn by Ur. D« 0«8tepleton 
(as per oanoelled oheqiiea retximed by the bank.) 


Date 

lame 

o i 

Amoiint 

Pd by Bank 

1914 




1914 

Uar*30 

H.S.O'Ieill 

171 

1 600.00 

MAy 

14 


do 

172 

200.00 

Apr 

13 

Apr. 1 

Holland Bouse Co. 

174 

89.39 

Apr 

2 

May 6 

J*C. Ford 

175 

,39.00 

May 

11 

9 

H* P* Davidson 

176 

10.00 

12 

20 

E* M. Cervath 

177 

148.82 


21 

20 

The Biltmore 

178 

157.25 


22 

21 

Oaeh *0 *0*3. 

179 

151.00 


28 

22 

The Biltmore 

180 

100.00 


23 

26 

T7.1!. Bushman 

181 

200.83 


29 

26 

Omaha Kational Bk. 

182 

100.00 


29 

30 

Muldoon & Gibbs 

183 

150.00 

Jime 

6 

June 3 

Hat'l Bank of Omaha 

184 

100.00 


6 

11 

J. C.Ford, 

185 

27.00 


15 

11 

Omaha National Bank 

186 

150.00 


15 

16 

lluldoon & Gibbs 

187 

150.00 


20 

17 

Nat.Bank of No.Flatal88 

30.00 


22 

20 

W, R, Grace 

1R9 

100.00 


24 

23 

do 

190 

50.00 


29 

29 

do 

191 

100.00 

July 

6 

July 10 

Omaha list*! Bank 

192 

200.00 


14 

D.C.S.18 

(OmahSL Nat.Brnk) 

193 

1000.00 


21 

31 

D«C,Stapleton(Biltmore)194 ^256.67 

Aug. 

3 . 

Aug. 6 

The Biltmore 

195 2gfc IWfM? 

8 

6 

do 

196 

150.00 


8 

10 

Carter Howe A Co. 

197 

60.50 


12 

11 

D.C.S,(Tiffany Co.) 

198 

1099.20 


13 

11 

D»C.Stapleton 

199 

300.00 


11 

12 

The Biltmore 

200 

178.67 


14 

Sept * 17 

Pineda Lopez A Cla 

201 

1000.00 

Oct. 

17 

23 

do 

202 

ICOOO.OO 


17 

Oot. 21 

do 

203 

6000.00 

Nov. 

16 

26 

Franco de P.Manotas 

204 

5000*00 


21 

«OV. 4 

do 

205 

200.00 


30 

4 

do 

206 

200.00 

Dec. 

6 

4 

do 

207 

300.00 

Jan* 

18 

4 

do 

208 

300.00 

Deo* 

4 

4 

do 

209 

500.00 

Nov. 

30 

27 

I.I.Hamilton 

210 

575.00 

Dec* 

26 

Dec. 16 

Pineda Lopes A Cia 

211 

1000.00 

Jan 

19 

31 

1815 

Ed.Carvajal 

212 

198.00 

Feb. 

3 

^an. 7 

Pineda Lopez A Cia 

213 

1000.00 


15 

11 

do 

214 

1000.00 


15 

15 

do 

215 

1000.00 


15 

21 

do 

316 

1000.00 


21 

22 

F:anco de P.Manotas 

217 

375.25 

Mar* 

1 

reB.lO 

United Fruit Co. 

218 

20.00 

Feb. 

25 

19 

Sir. C.Mallet 

219 

500.00 

Mar * 

1 


35B52; 85 


That on September 28th* 1916, Loper addressed notice of 
aeeting of the stockhcllers of the South American Gk>ld A 


136 




?l*tinui OoRmany; azxd on October 11th 1917, Loper wrote 

froB 61 Broadway, Hew York, to Stapleton at 1617 llaeeachuBet*^ 

te Awenue, Washington,D, C* (insertedin inflation at the 

request of defendant) as follows: 

*At the Annual Ueetlng of the South American Gold A 

Platlnup ConT>any, tdiloh was held yesterday, 1 beg to advise 

you that Hr, y^Dou all Informed us he had received a cable 

fromLondon to nominate Baron Alfred de Ropp as a Director 

instead of yourself, Baron de Ropp was accordingly elected 

ensuing 

a Director for the HHWIBW year in place of yourself, 

■Under the circtunstancec, we did not use the proxy which 
you so kindly sent us and I am returning the same to you here¬ 
with, Ur.Westlake, however, wishes me to express to you his 
appreciation of your courtesy in sending the nroxy to us," 

That on November 22, 1917, Uarshall wroce a letter for 
the Cia Uinera Choco Pacifioo from Andagoya to the same com¬ 
pany at 61 Broadway,New Tork, which letter it was testified 
was received by the— 


o/ 
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addressee on December ^2, 1917 in which he eaid: 

• Referring to your letter of the 18th* Sept we enclose 

here'ith & list of checks drawn by D*0.8tnpleton giving the 

names of the pavees, from March 30, 1914 to Deer. 19,th«1916* 

That the list of checks referred to in the im''iediately 

preceding letter is as follows; 

■ Lict of Checks drawfa by 0* C*8+apleton for the account 
of theAnglo-Colombisn Development co. Ltd, on the National 
Par^ Bank ffom lar,30y 1914 to Dec,19, 1916, 


,171 !£ar.50 

1914 

Order 

of 

H,E,0*Nelll 

600,00 

172 ■ 30 


R 

R 

do do 

300,00 

173 Vlsslng 

174 No date 


R 

R 

Holland House Co, 

89.39 

175 May 6, 

1914 

R 

R 

•J,C,^ord, 

39.00 

176 ■ 9 

M 

R 

R 

Henry P,Bs.vldson, 

10.00 

177 •• 20 

N 

R 

R 

K.H,Oravath, 

1 48.83 

178 ■ 20 

i 

R 

R 

The Biltmore, 

157,25 

179 ■ 21 

■ 

R 

R 

Cash 

151,00 

180 ■ 22 

M 

R 

R 

The Biltmore 

100,00 

181 » 26 

N 

R 

R 

W.U.BuEhman 

200,83 

182' ■ 26 

■ 

R 

R 

The Omaha Nat,Brnk, 

100,00 

183 ■ 30 

M 

R 

R 

Mulrtocn 4 Qibbs. 

150,00 

184JVne 3 

N 

R 

R 

Merchants Nat.BkOfOmah?100,00 

185 " 11 

■ 

R 

R 

J,C,Ford, 

27,00 

186 ■ 11 

• 

R 

R 

The Omaha Nat,B->nk, 

150,00 

187 ■ 16 

N 

R 

R 

D,C,Stapleton 

150.00 

188 ■ 17 

■ 

R 

R 

First Hat,Bf=nk of He 

• 

189 ■ 20 

« 

R 

R 

Platte 

N,R,Grace A Co, 

30.00 

100.00 

190 • 23 

« 

R 

R 

do do 

50,00 

191 ■ 29 

« 

R 

R 

do do 

100.00 

192JfllylO 

II 

R 

R 

The Omaha Nat,Benk, 

200.00 

193 ■ 18 

R 

R 

R 

DtC'StS'nleton 

1000.00 

194 • 31 

■ 

R 

R 

Do do 

256.67 

195A«g. 6 

R 

R 

R 

The Biltmore 

286.27 

196 ■ 6 

R 

R 

R 

■ do 

150.00 

197 ■ 10 

R 

R 

R 

Carter,Howe 4 Co, 

60.50 

198 " 11 

R 

R 

R 

D*C*8tnr)le ton 

1099.^0 

199 ■ 11 

R 

R 

R 

do do 

300.00 

200 ■ 13 

R 

R 

R 

The Biltmore, 

178,67 

20l8«pt,17 

H 

R 

R 

Pineda Lopez A Co, 

1000,00 

203 ■ 23 

R 

R 

R 

do do 

10000.00 

20306t,21 

R 

R 

R 

do do 

5000.00 

204 • 26 

■ 

R 

R 

Francisco de P/ManotasSOOO.OO 

305V6V. 4 

s 

R 

R 

Do do do 

200.00 

206 « 4 

R 

R 

R 

do do do 

300.00 

207 ■ 4 

R 

R 

R 

do do do 

300.00 

208 • 4 

R 

R 

R 

do do do 

300.00 

209 " 4 

R 

R 

R 

do do do 

500.00 

310 ■ 27 

R 

R 

R 

F.F,Hamilton 

575,00 

321 Dftc.16 

R 

R 

R 

Pineda Lopez 8 C 0 , 

1000.00 

212 ■ 31 

R 

R 

R 

8r,Edward Carr.jal 

198. 00 

213 Jan.71915 

R 

R 

Pineda Lopez A Co, 

1000. 00 

2:4 • 11 

R 

R 

R 

do do 

1000.00 

215 ■ 15 

R 

R 

R 

do' do 

1000.00 

216 ■ 21 

R 

R 

R 

do do 

1000.00 

217 ■ 22 

R 

R 

R 

Francisco de P,i£an&taa 875,25 

218 pro,10 

R 

R 

R 

The United Fr it Co, 

20.00 

219 ■ 19 

R 

R 

R 

Sir C.Ilsllet, 

500.00 
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Ho.220 

221 

Ajgiri 

17, 

24, 

222 

May 

26 

223 

June 

!• 

224 

• 

14 

225 

July 

14 

226 

Aur. 

9 

227 

■ ■■ 

10 

228 

• 

11 

229 

Sent 

.11 

230 

n‘ 

16 

231 

N 

30 

232 

Oct. 

8 

233 

« 

8 

234 

■ 

13 

235 

■ 

13 

236 

NBv. 

1 

237 

■ 

6 

237 

N 

12 

238 

« 

25 

438 

■ 

13 

239 

■ 

29 

240 

N 

30 

241 

Dec, 

9 • 

242 

N 

23 


243Jan. 14 1916 

244 " 28 " 

245 ■ 29 " 


T 246 Uarcb 25 


247 

Feu. 

10 

248 

N 

21 

249 

liar. 

6 

25C 

N 

6 

251 

N 

18 

252 

N 

23 

253 

N 

27 

254 

N 

27 

255 

■ 

28 

256 

N 

30 

257 

Afr, 


258 

■ 

7 

259 

R 

>4 

260 

N 

r« 

1 

261 

N 

18 

262 

N 

21 

263 

N 

22 

264 

M4y 

10 

265 

■ 

15 

266 

« 

24 

267 

• 

25 

268 

■ 

25 

259 

a 

25 

270 

a 

25 

271 

272 

Jflj^e 

12 

273 

a 

23 

274 

a 

23 

275 

a 

23 

276 

a 

23 

277 

a 

26 

278 

a 

29 

278 

Jtiy 

7 

279 

a 

18 


der of Sir.O.Hallet J?Sc*22 

R. l .Darke, 1^5.00 

The Battery Park 
Hat.Bank. 

Sir Claxide Mallet 
D.O«Stapleton 
do do 

do do 

Oaeh 

The Biltraore, 

D.C'Strnleton 
do do 
do do 
do- do 
R*l.Darke, 

Blminermaji A For shay 
Cash 

Sir Claude Unllct 
do (Jo 

(No.Duplicated) 

Tracey Bros. 

United Fruit Co. 

Traoey Bros, 

D.C*Stapleton 
Do Do 
The Biltmore 
D.C.Stapleton 
Do bo 

Do Do 

Cash 

S. S.White DentalMfg, 

The Biltmore, 

Dr.E.H.Bmith, 

D.C«8tapleton __ 

Balfour Williamson Co. 335.83 
D^C»8tepleton 100.00 

Balfoxir*Williamson Co. 17,31 
Kunhardt A Co. *1552.83 

do do 

Jorge Arboleda 
Per-y Allen 
State For.AShip.Co. 

Oaeh 

Perry Allen,, 

Tod .BiltAore,. 

D.C.Stapleton 
Do. Do. 

The Biltmore, 

D.C'Stapleton. 

Do. Do. 


2000.00 
500.00 
1000.00 
1200.00 
1000.00 
40.00 
222.72 
3000.00 
100.00 
1000.00 
250.00 
250.00 
1212.50 
2000.00 
716.25 
1200.00 

1000.00 
35.00 
250.00 
2000.00 
100.00 
133.34 
2000.00 
100.00 
1500.00 
125.00 
5000.00 
116.16 
200.00 
500.00 


174.61 
50.00 
500.00 
140.90 
125.00 
1900.00 
182.14 
500.00 
50.00 
41.50 
500.00 
50.00 


Gold Fields Def.Co.Id.7562.99 


do 


do 


1000.00 

60.00 

50.00 

188.20 

100.00 

100.00 


Do 
cash 

Balfour WllllamsonACO 
The Biltmore, 

Cash . 

Cash —wv».■«»■«» 

W.J.WilcoxtardA Ref.Co.495.55 
Austin Nichols A Co. 28.40 
Cash 100.00 

Cold Fields Dev.Oo.Ltd3137.38 
York 8afe A Lock Co. 134.90 
D.C •Stapleton 1000.00 

(No.duplicated) cash 450.00 
Cash 50.00 
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That on Septercber 23, 1918, there was forwarded to Stapler- 
ton at 1617 Uaseachusette Ave« TTashlngton D.o, notice of 
the annual meeting of the stockholders of the South Amerlcaa 
GoldA platinum Company,^which notice was Inserted In stipula¬ 
tion at the request of the defendant,'^ 

That on October 28 , 1918, Westlake cabled from 61 Broad¬ 
way, Hew York to Uarshall, at Istmlna, as follows: 

"forward as soon as possible cancelled 8taplet«n checks 
and correspondence re hie aocoiuit*" 

That on Hov • 7, 1918, Marshall wrote a letter from Anda^ 
goya,for the Cla Ulnira Chooo^Paclfloao, to the same compeuiy 
at Hew York, which letter. It wae testified rrasaecelved by 
the addressee on December 7, 1918, In which letter he said: 

"We received your cable dated the 29th ulto.on the 30th 


and In accordance with your Instructions contained therein. 


we are sending you D* C*8tapleton(s oanoelled checks,together 
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"I'liat oil June (>, 1919, there was sent to Stapleton at 1()17 
.Massaelinsetts Aven. Wasliin^ton, 1). (\ a notice of a me(‘t 
inefof th(‘ stockholdio’s of the South American (lohl Plati- 
mini Coinjiany (whicli notice was insm’ted in tin* stipulation 
at th(‘ re(pi(‘st of tlie defendant). 

That on June 9, 1919, Staphdon from ll(‘verh‘y Hills, 
California, wrote Westlake in X(‘w York, acknowh‘di»ine: 
rcc(‘i])t of a hdtin* from Westlak(‘ and statiiiic that In* did 
not exp(‘(*t to 1)(‘ in th(‘ (‘ast until ahont the first of Octohm*, 
(Which notice was inserted in stipulation at th(‘ rc(|n(‘st of 
th(‘ defendant). 

That tlH‘ moiithlv hank statennmts send from Xew York 
to Andaiioya coveriiiL*' tli(‘ p(*riod from the latt(‘r part < f 
Itfll to March IttltJ, and tin* Arizala hooks hav(‘ Ixum r * 
ceiv(‘d from (V)loml)ia, and iiis])(‘ct(‘d by the defemdant's 
conns(d, and that Arizala has not Ixhmi in tin* (‘inploy .d' 
th(‘ plaintiff, since prior to An.L^nst lf)21. 

142 That the statcnnimt of ac'connt of Mr. Sta])h'1o i 
with th(‘ Biltmon* Hotal ('overs the jxn’iod 1)<‘- 
ninnine: May (I, 1914 and (‘ndin<>- DiHMmilxn- 19, Idld, and 
shows and inclnd(‘s ainonii: other thing’s tln^ followini;-: it(‘ms 
nndm- dat(‘s of May Ui, IS, 19, 1914 (). 1). (Tiffany 

on May Id, $t).r)(), on May IS, $5.25 and on Mav 
14J $1.00; “that Mrs. Staj)h*ton was resisterixl at th(‘ 

Biltmori* from July 22, to August 5, and from Almost 
If) to An.L;nst 12, 1914,” prior to which tim(‘ Stapleton's 
I’oom charirc* had Ixxm $5. ])er day hnt dnrins*’ that ti^in^ 
it was $12. p(‘r day, ])rior to which tim(‘ his r(‘slanrant 
eharu'cs x'aried from f)f)(^ to $7.2)5, (‘xc(‘pt that on oin* dav 
.May S, 1914, it was $14.90, and dnrin,L»- tin* tinn* that Mrs 
Stapl(*ton was at tin* hot(*l his restaurant ehai’ui's vari(‘d 
from $0.20 to $2S.75 with tin* (*xception of two days, Aimnst 
10 on which day i*(‘stanrant chaise's were* $2.70 and Anunst 
12, on which the chari>es were $2.40; that on July 22. 1914 
th(‘r(* was a tloi’ist char,i;’(* of $5.; on Ann'iist 5, tln*r<‘ was 
an it(‘m “(\ f). 1). (Camm(*yer) $24.40; on Aiiund Utli. 
there was a (\ O. 1). it(*m “Vantiin*'s“ $‘»0.00; that on 
Alienist 7th an item “l)a,u,<»-«‘Vi2<‘ $1.95,” and auaiii on .\n‘*ns< 
12, an if(*m for l)an',mV-<‘ ^>f $5.00; that on July 21, Itllo 
tln‘r(* was an item “0. (). I). (trunks) $12.50”; on Amrii'^t 
7, 1915, there was an cash item of $20.00 and on Aimnst 11th 
anotln*r cash item of $50. and on the last mentioin'd date 
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IIhtp was a crpdit iti'iii “))>' all(>\vaii(*(‘ $15.": tliat on Xo- 
vt*ni])(‘r ‘Jo, 191.5 tliina* was a cash item of $10. an<l on Xo- 
voiiiIht J7, anotln'T cash it(‘in of $J0.: tliat on Foln-nary 14, 
191() ihci’o was a credit item “l>y allowaiUM*, $S. : that on 
A])i'il d, lind tlien* was a I'estanrant eliarirc of $JJ.J0, and 
on May Jl, ItHd, a like ehar,u-e of $4!h()5: on May J4, 1!Md 
a like eliarii(‘ of $J4..‘k5; on dime 4, 191(> a ('I'edit item “hy 
allowance" $S.; on duly Id, llUd) a n*stanrant ehai L’<‘ of 
$1.5.45, (Ml duly 15, 191d a cash item of $10; on (tetoher .‘11, 
llMd) a I’estani’ant charuc* of $‘24.45. on October Jih l!Md a 
(*ash it(*m of $5.: on Xovemhm* .4, 191d a credit it(*m “By 
allowanct*" of $J. and the railroad tickets, statement of 
the said Biltmoi'i* IIot(*l ac('(mnt showed the followiim': .May 
‘22, 1914, $.40.: An,-n>t Id, 1914. $‘27.‘25, An- 12, 1914, $5. 
An-. 11, 1915 ti(*k(‘t and njiper hei-th to ()maha, Xehi*aska, 
.$40.00, Xov. .‘10, 1915 tick(‘t and lowei* herth to ( hnaha, Xe- 
hraska, $41.75, dannary‘29, BBt), ticket to Ohica-<> and lowm’ 
herth to Washin-ton, 1). O. $22.25, .\pril 7, 191d, ticket and 

(Here follow dia-rams markt‘d pa-(‘s 144, 145, 14d, 147, 

14S, and 149.) 


150 was r(Mpiest(‘d to prepare* a state'inent of anti(‘i])at(‘d 
e.xpenditnn* on Oajiital Account and Workin- costs, 
and also an est imate of r(*V(‘nne for t lu* n(‘.\t t wc'lve* mont hs: 
that at tin* P>oard Mei‘tin- of .Inly 41st. 1!>12 Sta])h*tnM's 
report of .Inly Jdth. was snhmitt(‘d: that at tin* Bo;n*d 
M(‘etin- of An-nst Id, 1!I1‘2 Stai)leton was pre*s(*nt : that at 
tin* Board .M(*etin-of Xov. 11th. 1912, tin* ap])ointment of an 
Assistant Manager was consi(h‘r(*d ainl it was a-r«*(*d that 
such an appointm(*nt is advisable: that at tin* Board nn*etin- 
of Fehrnarv 17, 191.4 it was a-ri*i*d that h*tt(*r he addr(*ss(‘<l 
to Mr. Staph*ton instrnetin- him to forward without delay 
a fall stat(‘nn*nt of account and ex]n*nditni‘<* in (’olomhia: 
that at a Board .M(*(*tin- of .May 7, IJMd, .Mi*, (‘anninu's 
a])])lication for tin* ])ost of Assistant .Mana-<*r of tin* plain 
titT in Folomhiji was consid(*i*(*d, ainl it was (h*t*id(*d to (dTi*!* 
him an a])pointm(‘nt, tin* d(*tails of sann* h(*in- h*ft to the 
(diairman to deal with: that at the Board M(*(*tin- of .Inin* 
17, 191.4, it was resolved that the a-r(*e*m(*nt in diijillcate 
between the company and Cannin- be and is hereby sealed 


lowtr berth to Oaaha, lebraeka, $41,50, Uay 25,1916 ticket 
and lover berth to 0naha,Kebrarka,$41,35 , July 31,1916 tick¬ 
et and upper berth to Omaha,1?ebra«ka MO.25, September 7, 

1916 ticket and lover berth to Omaha,Nebraska,|U1,25; Septem¬ 
ber 38, 1916 ticket and lover berth to Omaha, Nebraska ^1,35 
IOTeii>br 3, 1916 ticket and lover berth to Omaha,Nebraska, 

|44 •00 and December 17, 1916 ticket and a seat to Wrs.iington, 
0.0. |6.90.« 

That on March 18, 1925 the London Office of the plain¬ 
tiff vrote to the Nev York Office at 61 Brondvay, ^ew York as 
follovst 

■We find, from variovis documents supplied by the Co¬ 
lombian Office that Mr.Stapleton vas indebted to the Oompany 

A 

at the undermentioned dates as follow: 

3let March 1914 (Schedule to BalanceSheet) $31,063.40 
let April, * (opening Balances) 31,063.40 
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P'S 


■7 f- 






No. Appeal Dookefi 

^Sr!i3S-; *m£^ ^**"^*- 


''Vj*r~ 


30th April 1914 (PerBonal Ledger Trial Balanoel | 31,449.30 


3l8t Nay 
30th June 
3l8t July 


■ 

■ 

■ 


( 


( 


31et AupuBt ■ 
30th June 1915 
3lRt July 
5let Aut;U8t 
30th Sept• 

31et Oct. 

30tk Hov. 

3let March,1916 
3l8t Oct. " 


(Personal Ledger Trial Balance) 


31,449.48 

31.449.43 

31.373.43 
31,508.79 
39,952.58 
29,959.06 

31,045.89 

33,582.73 

36,776.84 

38,033.26 

49,328.95 

40,906.38 


"This list you will notice is incoraplete inasmuch as it 
shows varioiis gaps in dates,representing periods during which 
we received no regular accounts. We may also mention that we 
have no details showing how the opening entry at 3let Uarch 
1914 of $31,063.40 is made up. Tou probably however are in 
a position to complete these figxifes from the Colombian Books, 
and the oorretpondence shows the numerous applications we 
made for an explanation of these outstandings." 

That in the O.0*8ta'^leton personal account and suspense 
acco\ait as shown in the London Ledger of Plaintiff are the 
following: 

" THE ANOIO-COLCHBIAN DIVSLOPVCCNT COITPANT, LIMITID 

a-Oopy of D«C*8tapleton Account as inLondon Ledger _ 

1913 

Hch.31 To Gold Fields American Dev. Co. 146,160.76 30,074.4.7. 

Cash remitted to him as per ac¬ 
counts rendered by them from April 
1911 to March, 1913, 

* B.S.Revett 99.79 30.10.9 

Cash take over from him 


1912 - 

Apr.l To Balance brou^t down 14.173.—— 

i: 1913 

Uar.31 * Gold Fields American Dev«Co. 286,610.28 58,973.6.2. 
Cash remitted to him as per acocounts 
rendered by them t6 31ot March,1913 


73,146.6.A 
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No«. V4*»» 

•mm iMm ^ » 4w m 


- 


'Htt Apt>eal Docket* 

n o y iI 



1913 

Mch 31 Sundries, 15, 931* 15*4 

expenditures ?o* ee per Belanoe Sheet 
rendered by him to 31et Uaroh 1913 

^ By Balance carried down 

Gash on hand' at 3let l!aroh 1913 



as per balance sheet. 

14, 

“5?rr 

173 

-mr 

Tr4 

1914 

Uoh, 31 

By Sundriee, 

Closir^ account in order to open 
Colombian Books as at 1st April, 

1912 as per statement enclosed with 
Balance sheet to 31st March 1913 

14, 

173 


■ 

By Goldfields American Dev,Co* 
Writing back th*accounts having been 
dealt with in Colombia 

50, 

973 

6 3 



I!E 

"115" 

"STT” 


Copy of D,' C* Stapleton's Private a/o as inLondon Ledger 


1914 

koh 31 To salaries,wr.gee eto* 1, 245 3. 3 

T7riting back entry of 31st Uoh 
1912, l!r#Strpleton informed the sec¬ 
retary thai he had drawn his salary 
on the other side 16th April 1914 

1912 

kch«31 By wages,salaries, etc* 1, 245 3 3 

Salary of % 1200 per an, from 18th 
llch.lSll to 3l8t Uch,1913, unpaid 
at date as ner ColonAtian Balance 
Sheet at 3lBt l£rch,1912 ■ _ 


ANOLC-COlOir-IAN DEVSLOPL'EKT COKFAKT, LIMITED 


Cory of Sutpense Account in Colombian Ledger 


1914 

April 1, 


» 

30 

May 31 

June 30 

• 

July 31 
Au^* 31 

■ 


To Sxmdries, • 3 , 745 15 

Opening Bailee at this date as 
given ^ Head Office in letter 
dated 14th lIov,1914 

Va^s, Balrnce of March wages unpaid 1,360*45 


do Sums paid in excess 10,34 

do Overdraft8,eto, by peons, 43,01 

Cash ,80 

TTages Amcuht overpaid 51,35 

do Excess rages paid 4,31 

Personal Ledger D,0*Stapleton 420,00 

His payuent to Cia Salinera Del 
Cauoa Bef» 4 

Head Office Cheque Ko,15,paid as 2000*00 


per advise from L'^ndon Off ice,as to 
the origin and details of which we 
are ignorant at present) 

X 400 
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3.3X 

18.87 


19U 
Aug. 31 

8ept. 30 

• 


1915 

ych.31 


1914 
April 1 


iTafres paid in excess 
Do WajxB overdrawn 
Head Office items which we do :;ot 
know how to oh’rge until further 
information is reoeived. 63.C9 


Sundries for differences between 
Ledger balanoes at 30th Sept.1914 
and 31 Itch. 1915.accounts for this 
period not received* 141.44 

-7V5S7rra 


By Sundries, 3, 196.f-2 

Opening balance at this date 
as given by Heed Office in letter 
dated 14th Hovember 1914 


lational Park Bank 3, 629,81 


Aaount credited provisionally 

81st Voh. 

3C Wages, Disoounted from amounts over¬ 
paid in previous months, 13. 

Upy 33 Cash 1.34 

■ Wages,Deductions made onac/ of over¬ 
drafts 5.74 

June 30 Cash 4.25 

Wagee, Amounts oolleoted on ac/ of 
overdrafts, 38.49 

Jul. 31 Cash,recovered in excess a/c payments 2. 38 

Aur. 31 Unin Cash Collected from Hicodemus 

Yalenoim 13.44 

Sept. 30 Do collected a/o ovemaymente 

a/co wages, 3.57 

1915 

Hch. 31 Bal'-nce 956.30 


Details per C.H.Cnnn 

Wages overpaid ?31.24 

Paid by Natl Pnrk Bank 

in Oct.1913 details not yet 

received U.S, lOOO. lO.!}. 00 1231.24 


Sums paid into otir aoco^ants 
with National Park Bsnk de¬ 
tails not yet to hand U.S. 
296.06 



No 4 ^^ 1111 ^ Appeal Docket. \ 


304s94 

“ ' 9615.56 

t; us.u 
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1915 

Uoh, 31 To Balance 


'^ 59*30 


19X6 

IIOR.SI 


By 8\u)driea for dlfferenoe between 
ledger balanoee at 31et ICoh.1915 and at 
31et Mch»19l6,aooour.ts fron Aoril 
1916 to December 1915, indue ire not 
received. 

Balance 946,34 


7,06 


Petalle per O.H.Cennint 

Wages oreroaid 334,18 
Ae to 31stkch,1915 1030,00 
Ae at 31st^ Job, 1915 


1916 

April 1, Balance 


1354,18 

304,94 


956,30 

946,34. 


No, 




•Appeal Docket, 












‘ r*. y- 




4 ,-“ 




« 
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No 


Appeal Dc-jket; 


iCB- 13. '-72.35 / <!k) 


Oct« 31 To Sundrici, 13, ’^72,35 

Dlfferrmnoe 'between Ledger Baia;:u«tf 
at at Slat. I£arc>i,19l6 A list, Octo- 
'bAr 1916, aooouiits froa Kay 1916 to 
8ept,191o, not recoivtd. 


Dtc. 31 Sundries, 

Differftnoe liStweer. tedgar Bals'Tices 
as at 3lBt.0otober 1916 A 31t:t.Decem¬ 
ber 1916, accounts for Hov.A Dec. 

1916 nut received. 


i, 363.70 


It wjfc further sllpulatid and pgreed by end betr/efcn plain¬ 
tiff and tr.e defendant that the nlnutes of the incetii.go of the 
Shareholdere,Directors and coaulttecs of the Uair.t’ff/, enow t| a1 

Q. • 

Mrj or Herbert Longdon Sopte and Mr. Robert Pert'/ Sellon were 
two nt the Directors elected at the intial meeting of March 
7, 1311, when Major Sapte was elected chairman; that at the 
same neetlng the Consolidated Gold Fields of South Africa was 
apoo wilted Secretary of the plrlntiff and the au ointment by 
that CO ppny of Mr. J.Bradshew to set for that coi.-orny was sub¬ 


mitted and approved; that at the meeting of the Board of 
Dlreoters held on Mardh, 15, 1911, a draft agreement with St; pb 
ten and a Power of Attorney In his favor were considered and 
approved, audit was resolved that any two net^bers of the Boord 
be appointed a committee to execute erme;*that a committee meet¬ 
ing was held March 23, 1911,when It was resolved that the Gene¬ 
ral Power of Attorney In favor of Stapleton be signed and seel¬ 
ed; that at the Board Meeting of March,27,1911,the Secretary re¬ 
ported the siting and serling ef agreement dated Mach, 17,1911, 
with Staple ton; that et the Board Meeting ef April 23,1911, 
it was resolved that the Power of Attorney in favor of Staple- 

- 4 

ton be signed and sealed and forwsrded to National Perk Bank 
at New York city; that at the Board Meeting of Septcmfcer'N, 1911, 

t 

Stapleton was present; that at the Board Meeting of October 10, 


1311, the Honoxirable O.H.KnatchbuH-Hugessen was elected a 


director of the plaintiff^ that at the Meeting of July 

17th and 23r«1. 1312', Ita^eton was present}^and at the latter 


•acting Stapleton's tv'o reports of J.ily 16th. 1912 adfresseS to 
' ' 

to the Clirirmpn and Directors were su'..^itted and Stapleton 
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anti sigiK'tl; that at the Board Meetini;’ of April 17, 1914 
Stapleton was ])resent, and was authorised to engage Mr. 
(hithill as Assistant Manager; and at said meeting Financial 

Statt'inent and Accounts lh\val)h‘ I>ooks wtuv submitted 

* 

that at the Board Meeting of .Tidy ‘28th. 1915, (Winning’s 
position was considtUHul and it was agreed to grant him a 
Ijonus of €100, and if Mr. Sta])leton a])])roved, to oiTer liim 
anotlnu’ y(*ar's tMigagiunent at liis prestmt i*at(‘ of salary; 
that at th(‘ Board Mending of August 24, liM5, (Winning’s 
position was again considerenl and it was (hnnehnl to adopt 
Mr. Sta])leton's inn'orniUiMidation and olTei’ him th(‘ o])- 
poll unity of ('om|)h*ting M year's service* at €500 ]>. a. with 
a bonus of €100; that at the* same* me*e‘ting it was re*se)lved 
to grant l!ie following powe*rs eif atte)rne*y: to Mr. Kae*ine*s 
to o]»erate on a Spe*(*ial Aee*ount at the* Xational Bark Bank, 
Xew ^^»^k, snl)j(*et to a limit of €500, whie-h may only be* 
exceeded under the* elire*e*t authe)rity of Mr. Sta])b*te)n, and 
to Mr. (hitbill to sign e'he(iue*s on Xe*w Veirk subje‘e*t to a 
limit of €2,000; That at a Beiarel Meeting eif Oct. (ith 
151 1915 it was ele*ciele*el te) leave* the form eif the* Bow(‘r 

e)f Attorne*v tei lie give*n tee Me*ssi-s. (hitbill anel Ua- 
eiiK's in the* hanels eif the* (diairrnan, Leirel Braelbourne anel 
Mr. Bi’in^e*]) in e'euisiiltatiem with tlie* (h)m])any's Se)lie*itors; 
that at the* Beearel Me*etinge)f March 10th. 1910, the epiestiein 
e)f lin;uie‘e* was e*e)nsiele*re*el anel it was ele*e*iele*el te) aelvice Mr. 
Staple*te)n e)f the* ('eempany's tinancial ])e)sitie)n; that at a 
Betarel Me*e‘ting e)f ()e*te)be*i* lOth 191() it was re*se)lve*el tliat 
(le*ne*ial Be)we*r eef Atte)i*ne*y in faveiur e)f Mr. ,rame*s Mc- 
Deeiigal feer e)])e*ration in the Fnite*el State*s of Am(*rica b* 
se*ale*el anel signe‘el; that at a Beiai'el Me*e*ting eef .Taniiai’v 
10th 110 7 it was re*se)lve*el that the* ('haiianan anel Mr. Prin- 
se*]) be ap])e)inte*el a ceimmittee* to e*xe‘cute* on be*half of tlie 
(V>m])any (ie‘ne*ral Power e)f Attorne*y in favor of Mr. A. 
II. Oase fe)i- e)])e*ratie)n in the Unite*el State*s of Ooleimbia; 
that at a .Me*e*ting e»f May 4, 1917 it was re*se)lve*el that 
Peewei- of Atte)rne*y in eluplicate* in favemr e)f Me*ssrs. S. A. 
Le*wisohn anel F. II. AVestlake for o|)eratie)n in the* State of 
Xe‘w Voi-k, V. S. A. anel the Ignited Stnte*s e>f Oolambia be 
anel the same* is hereby sealed anel signe*el. 

That in the Staph'tem re])orts mentioneel in the ]jreceeling 
Meetings he* elesignateel himself as Manager eif the plaintiff. 

7—4501a 
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That tiu* inimiles oT tin* I)ir(‘ctors' do not sliow 

that any linancial statement was sn))niitt(*(l prior to Decoin- 
ho.r 1, 1911, or that any inrorination conoornini!^ accounts 
payahh* wa> prcscntcnl i)rior to ()ctoh(*r Ki, 1911. The same 
.Minnt(‘s slnov that on ()ctol)er Id, 1911 and again on Xovein- 
her 8, 1911 the accounts payal)le hook was snhinitted; 
that on Deceinher 1, 1911, Mai’ch TJ and *JSth, 1912, 
April Kith, and :!Oth, 1912, May Ki, 1912, dnly 17, 1912, 
Soj^teinhor 11, 11112, Octolxo* IS, 1912, January :n, 19i:’., 
April 4, IIMJ, May 7, 1912, October J, 1912), Xoveinh(‘r 21, 
1912, January 2, 1914, Ai)ril 17, 1!M4, S(*])t(‘inl)(‘r 21, 11M4, 
October 27, 1914, Deceinhm* IS, 1914, January 27, 1917), 
May 17, 1917), July 2S, 1917), Angnst 24, 191.I, I)i‘Ci‘in- 

(Here Tollow diagrams markt‘d i)ages l.’ij, I.").'}, l.')4, 1.').'), 15d, 

1.17, and MS.) 


1.19 That at the Shareholders’ MoiJing held on 1 )(‘ccm- 
h(‘r 2Ihh, 191(), the r(‘port of tin* i)ir(‘ctors on tho 
affairs ot* the t)laintilV for th(‘ year eiuhnl March .’>1, 191(), 
was pres(*nted, which report containt*d the following state¬ 
ment : 

“The accounts t'oi- the linancial vear having onlv heim I’e- 
ceived from (’olombia during tin* last tew days tin* Direc¬ 
tors will l)e nnabh* to submit it to tlii* Shareholders on the 
29th inst.” 

That at the Shareholders’ Mt*eting held on D(*cember 20, 
1917, the Directors t)resented their re])oi*t on the atYairs ot 
the [)laintitY tor the year ended March 21, 1!M7, in which re¬ 
port ai>pears the tollowing statement: ‘‘Owing to the d(‘- 
lay attending the recei])t ot accounts from (’olombia, the 
Directors were unable to submit them to the Sharehold(*rs 
during the past year, and they are still without certain data 
necessary toi* drawing uj) tin* balanci* sln*et and therefore 
ask the shar(*holders to again adjouin the meeting.” 

That between April 7, 1917 and August 17, 191S there was 
correspond(*nce betw(*(*n tin* |»laintilY and otlicers of the 
Tnited States (Jovernment rt'lative to the })roduction ot 
{)latilium tor War jiurposes, ainl in the issue ot the Satur- 



1916 both the accounts payable book and a flnanoial statement 
were submitted* The minutes do not show the submission of 
either the accounts payable book or a financial statement at 
any of the meetings of July 23, or 31, 1G13, Au£ust 7,16, 
and 26, 1912, November 11, 1913, Fe'cniary 17,1913, June 17, 

1913, December ll,6r.23, 1913, Nebruapy 6, 1914, March 18, 

1914, liny 26th, 1914, June 5 or ISth 1914, October 6th, 1915, 
or December 29, 1915; nor do the minutes show what was the 
character of the financial statemente or the nature of ac¬ 
counts payable book, or the details of either as eo subr.it- 
ted rn the respective dates stntc'*. 

That nt the charehol'^ers neetinfs held ^n Octr>;.er 29,1912 
ITovenber 11, 1914 and December 29,1915 the balance sheets 
HG of I'rrcU 31, of the j?rr:ective yecrc were t^ubnittrd to the 
chnreholders together with the reo'^rt of the Auditors of the 
cotmony such bclance sheets and reports being in woidrand • 
f i, ures as follows: 

THE a::gio-ccloiibian developl'e:!? col;faiiy,ui!IT?:d 
BAUNCE SHEET 31,Harch 1912 
Capital and Liabilities 

Capital authorized X 8,d* X s*d. 

10C,0C0 shares of X 1 each—100,000 0 0 
Ce.pital issued-- 
14,009 vendors shares issued as 
fully paid— 14,000 0 0 

83,475 subscribed chares,fully 
paid 33,475 0 0 

Less calls in arrear 90 0 0 

97,835 0 0 

Sundry Crelltors 

l^ndon and America 33,387 0 3 

B. L. Sapte 1 

R.Percy Sellon ) Directors _ 


159,773.0 8 
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and Kxpenditiirei 


Puroh&se of prop«rtios,rie^tt tto* 
including expenditure in connection there¬ 
with 100, 143 16 7 

Sxpenditxire in London from date of 
Kegiatration(6th Ifarch 1911) to 
Slat Kerch 1913- 


Olreotora* feeB,£ent and aalariea 
cableg-rana,legal and office expenaea 1,065 5 8 
Leaa Intereat 340 11 4 

834 14 4 

Preliminary aind New laaue expenaea 607 5 3 

Sundry Oebtora 338 9 9 

Loan o t Short Call 30,000 0 0 

Cash pt Bankera,in Hand and in 

Tranait: 


London 13,694 14 3 
Arae..tc ni4.173 0 0 


27,867 14 3 56.1 96 4 Q 

X “159 


Report of the Auditora to the Shareholdere of the Anglo- 
Colombian Developnent Com'^any,Limited, 

Te report to the Shareholdera that re have audited the Ba¬ 
lance Slieet of The Anglo-Colorabian Devel^'ornent Co nrny, 

Limited, dated 31, Knrch 1912, aa above aet forth, rrith the 

have been 

booka and accounta in Lon-^on, in which tBMUh— Incor'r'orr.ted 
the auramary of recelpta and paymenta received froothe Com¬ 
pany* a Manager in Colombia. 

except aa hereihafter mentioned, we have obtained all the 
informa'tion and explanationa we have required. 

Ho information la available referring to the completion of 
the pxrrchaae of the Caaoo de Cohdoto, Ouineo and Lozana Pro- 
.ertiea, and no returns havebeen received inLondon for the 
expenditurer of X 8,535 3 a 8d incurred before Mr, Stapleton 
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No. 


Appeal Docket; 






^/c3L 


r* OC 


*«->*' y/v 


took oTor too aanagoiient. 


Wo bare not Torlflod the- oaeh In Amerioa at Slot Maroh, 
1912. 

Subject to the foregoing ohaerYatlone. in our opinion, 
eueh Balances Sbhetp ie properly draen up eo as to exhibit 
a true and correct riew of the state of the Oompanyis af¬ 
fairs. aocording to the best of our Information and the ex¬ 
planations given us and as shown by the books of the Ooopany 
21 Ironmonger Lane 


Xiondon 1. C. 

14. October 1913 


Aanm Dexter A Oo. Auditors 
Chartered Aocountants, 


TBS ANOLO-COLOUBIAl DI7IL0PHSNT OO'TABY'. LTH TED 
Balance Sheet.31 March,1914 


Capital and Zlabilities 


Capital Authorized- L 

250.000 Shares at 1 each- 250.000 
Capital Isa ed; 

14.000 Vendors Shares of of 1 

. 

L each.issued as fully paid 14.000 
133.475 Subscribed Shares of 
1 L each fully paid 133.475 


s d. 


103.535 Shares of 1 L each 
6s 6d called 


150.000 J 
less calls unpaid(since recei- 
fed) 


33.320 13 6 
180.795 13 6 


13.815 12 6 


lotes since the date of these 
accounts two calls of 3 a 6 d per share 
on the ahoTs 102.525 have been made on 
26th May.1914 and 31ot September 1914. 
Sundry Creditors 
London and Amerioa 
Oontlngeak Liabilities 
Tor Buildings.Dredger etc. 

(estimated) 37.657. ( 


167.990 0 0 


35.335 10 7 
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Noi .vr*' 



Appeal Docket; ^ 

——r-r 


*•*-> ^ J e 


✓JV 


B. L« Sapte ) 

H.Pero'j Sellon ) Oireotora 

J.99,908* iO 7 


Aaaata and Expenditures 

Purobase of nropettiee, righta, 

etot including Expenditure in 

% 

connection with, aa per last 

Balance Sheet, 100,143 16 7 

Add Further pwrohaae of properties 

rights, etc* and expenditure in 

connection therewith,including 
and 

Managment/Office Expenses in Colombia 

and cost of Platinua purchased from 

1st April 1913 to 31st March,1914- 89,217 9 10 

Less Platinxim sales, _g0«775 7 11 

68.443 A 11 


168,585 18 6 


Expenditure in 'London,less Receipts 
as per last Balance Sheet, 824 14 4 

Add Expenditure from let April 1912 
to 31 Mnrch,1914- 
Directors* Fee, rent end Salaries 
Cablegrams,Legal and Office Ex¬ 
penses, 3,098* 16 0 

Less Interest etc* 1.174 IQ 11 


Preliminary and Hew Issue Expenses 

as per last Balance Sheet 607 5 3 

Add Expenditure 1st April,1912 to 

31st March 1914— ^ 6 


Sundry Debtors 

London and America 

Platinum unrealised 

Cash in bankers and iuhand London* 
and Anerioa 


11,042 2 0 
1,893 15 8 


2,748 19 5 


1,004 8 9 


8,030 6 3 


20,966 3 11 
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Report of the Auditors to the Shareholders of the The Anglo* 
Oolombisn DeTelopiaent Corrpimy, Limited* 

We report to the Shareholders that ve have axidltdd the 
Balance Sheet of the Anglo*Colombiaa Development Company,Li* 
mlted, dated 31st March 1914, as above set forth, with the 
books and accounts of London, in which has been incorporated 
the Statement of assets and LlRbilltles at Slst March 1914, 
received from Colombia, 

We have obtained all the. information and explanations we 
have required. 

The Directors have referred in their report to the titles 
to the Comnany'B properties, 

Suoject to the fcrSpping observations, incur ooinlon, such 
balance sheet is properly drawn up and as to exhibit a true 
and correct view of the State of the Com'•any* s affr.lrs, ac* 
carding to the best of our information and the explanations 
given us and as shown by the books of the Company and the 
Statemento referred to, 

21 Iron-ongcr I/ine Annam Dexter & Co, Axiditors 

London c. Chartered Accountants, 

29th October 1914 


THE AITOLO-COLOL'^IAN DEV^LOPirEHT CO^'FAHT LIMITED 
Balance Sheet 31st March 1915 

Capital and Liabilities 


Caoitpl authorIsed- 
250,000 Shares of X 1 each 
Capital Issued** 

14,000 Teodors' Shares of X ^ 
each issued as fully paid 
A33,475 subscribed Shares of 
X } faoh,fully paid 


250,000 0 0 


14, 000 0 0 


133,475 0 0 
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No • •/»"<»/, 


.Appeal Docket. 



103»585 Shares of X ^ each. 15 a 
oalled, 

259.i9» 

Less Calls unpaid ^ 

(also rsoeived) 

Note since the date of these aooounts 
two calls of 3 8 6 d per share on the 
above 103,525 shares have been cade on 


76,893 15 0 
334,368 15 0 
125 3 0 


324,243 13 0 


17th Hay, and 6th October 1915, 


Sundry Creditors, 23,699 0 9 

London and America 
Contingent Liabilities 
For Buildings,Dredger etc. 

(estimated) 3, 574 0 0 


H. L. Sapte, 
R,’‘ercy Sellon 


Directors 


^47,942 13 9 


Assets and expenditure 
Purchase of Properties, Rights etc. 

Including Expenditure in connection 
therewith, as per last Balanoe Sheet 168,585 18 6 
Add.fxnrthcr expenditure during the 
year; 

Cost of Dredger and Accessories, 

Management and Office Expenses in 
Oolm'i'ia, and cost of Pl8tlnum,eto. 
pu:|ohaBed 53, 366 19 0 

Less Platlnxun etc. 

Sales, 2. 406 7 8 50.980 11 4 

219,546 9 10 

Sacpenditiares in London,less Receipts, 

as per last Balance 8heet, 2,748 19 5 
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• 


ViV, 



Appeal'Docket; 


'AO^^xpenditure during the jtmT^ 

^ 

Oireetore* Tec, rent and aalariee, 
oabligraae, legal and Office ez> 
peneea, 



1.401 15 10 


4, 150 15 S 


Frellainarr and Vew laaue Xzpeneee 

ae per laat Balance Sheet, 1, 004 8 9 


Sundry Debtora, 

London and America 13, 604 14 8 

Oold A Flatlnua tmreallied 033 17 0 
Oaeh at Bankereand In Band 
London and America 9. 703 8 3 

33.340. 19 11 
X 347 943 13 9 


Report of the Audltore to the Shnreholdere of the Anglo- 
Oolomblan DeYeloi»ent Oonpany, Limited 

We report to the Shareholders that we have audited the 
Balance Sheet of the Anglo->0olomhlan Develor^ment Company, 
Limited, dated 31st llarch*'1915, as above set forth, with the 
books and aoco\ 2 nte In London, In which have been incorporated 
the Statement of Assets and Liabilities at 31st Baroh 1915 ^ 
reoeived from Colombia* 

We have obtained all the information and explanations we 
have required* 

The directors have referred In their reoort to the titles 
of the Company's properties* 

Subject to the foregoing obserwatlons. In our opinion,such 
Balance Sheet la properly drawn up so as to exhibit a true 
and correct view of the state of the Company*s affalro,aooorQ* 
Ing to the best of omx Information and explanations given us 
mnA ae shown by the books of the Comnany and the Statement re* 

ferred to* Anman Dexter A Co«,Auditors 

^ * 

31 Ironmonger Lane,London,XO* ^ Chartered Aooountanta 

17th December 1915 
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day Evening I’ost of August 17, 1918 was published an 
article on the same subject; that between April 18th, 1918 
and September. 11, 1918, there was corresj)ondence, be¬ 
tween tli(‘ plaintiiTand olhcers of the Tnited States Govern- 
numt lelative to tlie manufacture of Sul])huric Acid for 
War pnrp()S(‘s; and on August ‘J4, 11)18 an article on the 
subject was published in the New York Evening Sun, and 
that on S(*pl(‘nib(*r 1 , 19 18 , an ai tide on tbs same subject was 
published in the New York Tribune. 
lt)0 'riiat the corresponden(*e mentioned heretofore is 
as follows: 

Telegram from William (b Hedlield, Secretary of Com- 
nuuce, to Adolph Lewisohn of April 7, 1917, as follows: 

“'riu* j)latilium situation is a serious one 1 understand 
y»»u arc operating to a certain extent in ('olombia would it 
b(‘ possibU* tor you to send a r(‘pr(‘sentative who is 
thoroughly familiar with conditions then* and also who 
can speak authoritively for your company to Washington 
to confci’ with me on Mondav or Tiiesdav.’^ 


A reply telegram of L(‘wisohn to Kedlield, of April 9th, 
1917 as follows: 

“ \'oin- tt*l(*gi am just receivinl. Our representative, Mr. E. 
11. Westlake will be in Washington Tuesday, Mr. Westlake 
has had the active direidion of the o])erations of the enter- 
prise from its beginning and is fully familiar with condi¬ 
tions.” 


A cablegram from the New York ollice at 01 Broadway, 
Xew York, to Oase at Oali, Oolombia, April 12, 1917, as fol¬ 
lows : 

‘•rnited States Government verv much interested in 
Pai'itic Metals (’orporation. Will give us every coopera¬ 
tion Platinum urgently needed. Dredge should be placed 
in b(‘st possible* loeaition largest production immediately.” 


Lett(‘r from Pedlield to Pacific Metals (’orporation, at 
01 iir -adway, Xew York of April 13, 1917 as follows: 


“1 learn with interest and pleasure of your i)ractical 
(‘ffoi ts to (h‘V<*lop a commercial sujjply of ])latinum from the 
mining disti i.-ts of the United States of Colombia. It is a 
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matter oT special importance to tiie country just now, not 
only to conserve hut to enlarj^e the supply ])latinuin. 
'i'hat metal is seriously needed in our sciences and for our 
industries, and pending developments are likely to call for 
an extension of its use. 

“It is therefore with the greater ]pleasure that the Depart¬ 
ment of (’(unmeice learns that under Ameri(*an auspices and 
op(‘ration a iu‘w souriM* of supply of this important 
Ihl imdal is h(*ing made available.” 

Letter of April Kith, 1017, from Lewisohn to Ked- 
lield, as follows: 

“We have your letter of April l.'ltli and wish to take this 
opportunity to express to you our keen appr(*ciation of 
vour action in the matter. 1 can assure vou that the as- 
sistance and encouragement you have extended to us will 
do much to facilitate our operations. 

“May 1 take this occasion to enclose a c(»py of a tele- 
gi’ani we sent a tew day ago to oiii- repi’(*sentativ(*s in (’o- 
lomhia which will dcmionstrate to vou that vour intei’- 
vit‘W with us hore immediate fruit. 

“With rtmewed assuram‘(*s of our appreciation of the 

courtesv vou have shown us.” 

• » 

Letter from William (Kedlield to the Pacilic Metals 
(’orporation, of April 17, UK7, as follows: 

“I am v(‘rv i»lad to have \anir kind favoi’ of ihe Kith 

* » ’ • 

and note with intert‘st and gi’atili(*ation the suhstanc(* ot 
your telegram of the 1‘Jth to your Lolomhia repr(*sentatives. 
1 think your action will prove tinu'ly and li(*lpful.“ 

Letter of April 19th, 1917 from Hedtield to Lewishon, 
as follows: 

“1 have received your letter of the Kith and am glad to 
know that you are luishing opei-ations in Lolomhia. If we 
can assist in any way let us know.” 

Letter from the War Industries Board Platinum Section 
to the Paciiii* .Mi*tals (’orpoiation. attention Mr. Wcstlak(‘, 
dated June 2S, 1918 as follows: 

“C’au you advise us what juogress you are making in the 
installation of your new dre'lge at your platinum property 
in (’olomhia, S. A. 
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“You will recollect that this Board gave you considerable 
assistance in t'acilitating the movement of your dredge ma¬ 
terial in order to hasten the delivery of the material 
1(5- at your ])ro|)erty in South America, and we are very 
much interested in how soon the dredge will begin 
operations as it is highly important that the production of 
('olombia platinum be increased to the highest ])ossible 
ligure inasmuch as you know that platinum is one of the 
(‘ssentials, and is necessarv to the maintainance of the mili- 
tary (‘stablishmeiit, and to the effective operations of the 

militarv forces. 

% 

“Owing to th(‘ falling olT in the Russian production, the 
production fi-om Oolombia has become doubly im])ortant.” 


That the lettm* from the War Industries Board Platinum 
Section to Pacific M(*tals Oorporation of July 11, 1918 is as 
follows: “We notice that it is a considerable time since 
you have leported any imports of platinum. 

“Will you pl(*ase advisr us as to where, in your estima¬ 
tion, the difliculty li(‘s. Is it due to the shipping conditions, 
or ar(‘ conditions in Colombia such that platinum is not 
being produced ? 

“Will you please write us very fully regarding this mat¬ 
ter, as the imiJorts have fallen off to a considerahle degree.” 


Th(‘ letter of April 18th, 1918, from the Raw Materials 
Sections of the War Department, to Westlake, vice presi¬ 
dent of the Ttuinessee Copper Com])any, is as follows: 


1. “The acting Chief of Ordnance directs me to com- 
municati* with von with reference* to the labor situation at 
your plant, Co|)p(*rhill, Tennessee. 

*J. “Von have calh‘d to our attention the fact that the 
Labor situation at that point is getting in a ])recarious con¬ 
dition an<l that the r(‘ason for this is the fact that a great 
many men from your plant have been taken and used for 
the construction (»f (Jovernnient plants at nearby points. 

“J. The (lovernment considers Sulj)huric Acid the most 
important ai tich* now being manufactured on the War pro¬ 
gram, and if is, therefore, of the utmost importance 
16J that all Sulj)huric Acid plants should run at their 
maximum caj)acities at all times. There is now a 
shortage of this material and this shortage will be increased 
very materially the latter part of this year. 
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“4. This assures you tliat it will do every¬ 

thing within its power to assist you in keeping your i)lant 
operating at its high(‘st point of eflieieiu'y and if at any tinu* 
it can h(» of assistance to you in the (piestion of se<*uring and 
liolding sufHcient labor to so operate your ]>lant, please call 
ujK)!! us and we will act iinnu‘diately.” 

That the hdter of April 27th, lOlS, from l\aw Mateiial 
Section of the War Department to The Teniu'ssee Dopper 
Company, is as follows: 

“The A(*ting (’hief of Ordnance directs me to inform vou 
that the Onlnance I)(*partment will have need of adilitional 
tonnage Sulphuric Acid, and wishes to impure whether you 
can in(*r(*as(* your pr(‘sent production, and if so, to what 
extent and at what places the same would take place. 

“Your advic(‘s in th(‘ ])remises will lx* ap])reciat(Ml.“ 

Letter from (L. Harrison, Production Division-Ord¬ 
nance Dept. ad(h‘(*ss(‘d to Tennessee Oop])er (’ompany, at¬ 
tention H. 11. \\\‘stlak(‘, of dune* 1!1. 191S, as follows: 

“1. By diiH'ction of the Acting Ohi(*f of ()rdnance wv h(‘g 
to to acknowhMlgo rec(*ipt of your letter of the 11th instant, 
and to suggest that you have your (Jeneral Managtu* at 
Oopperhill, Teim., keep right after the Oompanys from 
whi(*h he is obtaining coal for your plant and hav(‘ them 
make shijunent prom]>tly, also attempt to store during this 
summer all the »'oal that he can. 

**W(* havr called to our Mr. llav<lock’s attention condi- 

tions which vou s(‘t out in ref(‘renc(‘ to vour labor trouble and 

• • 

lu‘ will haiidh* same direct.” 

Lett(‘r from .M. S. Faulk, Major, Production D(‘pt. of 
Wai- D(‘pt. to th(‘ Tenmsssee (’o])p(‘r (’ompany, at- 
1()4 t(‘nti(»n .Mr. Westlak(‘, of .July 18, 1918 as follows: 

“Subject: Sul)4iuric Acid. 

“1. W(‘ have foi- acknowledgement your letter of the Kith 
inst. and in i‘(‘ply thereto beg to advise that th(‘ writ(‘r will 
he verv glad anv tinu‘ to go into (*onference with vou on 
the subject of improving the grade of Sul]>huric Acid being 
turned out at your Plant at (’oi)per Hill, Tennessee. 

“ft is realiz<‘d fully that you are not recpiired to furnish 
Acid of any s])ecilied (piality or color, and that specifications 
simj)ly call for commercial grade Suli)huric Acid of 60° 
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strength, but as you suggest in you letter, this whole sub- 
ject is one which means a great deal to the Government and 
will help exceedingly with the Explosive Program if we 
can smooth out the present difficulties. It is hoped that 
you can arrange for conference at a very early date, as 
this matter is getting to he quite a ])ressing one. 

“By order of Colonel Tripp.” 


The letter from Major M. S. Falk, Production Depart¬ 
ment of War Department, to Tennessee Copper Company, 
of August 7, 1918 as follows: 


“Subject: Changing Color of Sul})huric Acid. 

“1. We are in receipt of your letter of duly 30th, and are 
very pleased to note tin* progi-css which you re])ort in 
changing the black color of your sulphuric acid. 

“We fully understand the fact that your contract does 
not specify any particular color and realize that it is only 
your desire to help the Government which has made you 
go to this extra exi)ense. This action on your part is very 
much appreciated bv this Department. By order of (’ol. 
Tripp.” 


Letter from A. K. Brunker, chief. Acids and Heavy Chem¬ 
icals Section of Chemical Division, to Tennessee Copper 
Company, of August 7, 1918, as follows: 


“We are interested in knowing about the probable out- 
juit of Acids for the next twelve months, and hope 
Ibo that nothing will interfere with the oj)eration of your 
plants to maximum capacity, as you must thoroughly 
understand that the Sulphuric Acid sup])ly is as vital a 
necessity as there is in the entire war program. 

“Kindlv let us have some information as above outlined, 
with your opinion as to what, if anything, there is in the 
situation to interfere with your next year’s program. 

“Do you contemplate any improvements or additions to 
your ])lants that would result in increased output?” 

Letter from Major M. S. Falk, Production Dept, of War 
Dei)t.. to Tennessee Copj)er (’omi)any, attention of E. IL 
Westlake, of August 24, 1918, as follows: 


“Subject: Suli)huric Acid plant. 

“We beg to acknowledge your letter of the 22nd inst., 
(file P. 471.8581/3483) in which you advise of the closing 
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<l()wii of your sulplniric acid i»lant, due to a strike of uuui at 

vour siiielttu*. Tliis is indeed a verv uiifortunate situation 

» * 

and one wliicli sliould he gotten after inunediately. We are 
taking this (juestion up with the (dncinnati District Droduc- 
tion ()llic(*, in which territory (’opp(*r Hill is situated, and 
are asking them to send a rej)res(*ntative to C’opper Hill 
inunediately to see what can he done towards starting tlu‘ 
plant. 

“In addition to taking the matter u]) Jis above, if tluu’e 
is anything wv can do, please* advise*. This matter is most 
important and should Ik* gone* into very car<*fully. IT m‘C(*s- 
sary, we will take* tlu* situation up with the* 1 >epai*lmt*ul of 
Dahor at Washington, although we do not elesire to <lo so 
until all othei’ m(*thods have* faile*el. I>v e>rde*r eef (’oloiiel 
damiese)!!.” 

Letter e)f IL S. Huhharel, Asse)ciate*d (’hie*f, .\e*i<ls aiiel 
H(*avv ('he*micals Se*clion. ('he*micals Division, eef War In- 
elustrie*s Be)arel te) K. 11. Westlake*, vice* pre*siele*nl of the* 
're*nne*sse*e* ('oppe*r (’e)mpany, of Se*pte*mhe*r 11, 1!MS, us 
fe)llows: 

**1. Ke*plying tee yemr inepiiry, yem are a<lvise*el that yeui 
sheuild make* application tor e‘xemption e)f e*mploye*e*s 
ll)() esse*ntial to your furnishing maximum peessihU* emt- 
put e)f Sulphuric Aciel fre)m ye>ur plants. 

Sulphuric Aciel wliie*h yeeii ai’e furnishing elire‘<*tly and 
iuelirectly to the* (ie)Ve*rnmeut fe)r manufacture* e>f e‘Xplosives 
is e*ntitle*d to highe*st rating e)f uriority, as it is a basic 
raw mate‘rial re*e|uire*d fe)r the manufae*ture of explosive*s 
anel eve*ry available* pemiiel e)f Ae*id is neew re*(piii*e*d for that 
puri)ose. ” 

That in the* Saturday Kvening Post e)f August 17. IhlS, 
appeared the following: 

“War cV: Science. 


(Pe^ntinueel from Page 4.) 

“Aneether inte*re*sting e*sse*ntijd is platinum, which is we*ll 
kne)wn te) most pc‘e)ple, anel particularly te) the laelies wine 
wear expensive jewelry. The rnite*el State*s has urgent 
nee*el e)f platinum for strie*tly war i)uri)oses. One of our 
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most (*oU*l)rat(‘(l miiiiiij*’ ( iigineors was in Russia at the time 
ol* our (Milranee into the struggle, and it* I could hut pause to 
tell till* story ot* Ids prompt and courageous adion in get¬ 
ting s(‘veral million dollars’ worth ot* platinum out of rev- 
(dntion-ridden Russia and into the rnit(‘d States mv readers 
would know that not all sacrilices and bravery are expended 
on tli(‘ hattl(‘ fi’ont in France. 

“ L(‘l m(‘ lien* sugg(‘st to tin* men and women of America 
who own jewelry or oth(*r articles made of })latinum that 
th(*y connmmicati* with tin* FnitcMl States Burcuiu of Mines, 
in Washington, 1 >. (’. to detei iniru* wlndher or not the (lov- 
(*rnment wishes to purchase th(‘ir supply of the metal. Be- 
fon* tin* war jdatinum sold for $44 an ounce; at the jiresent 
tinu* it is worth $105. Aiivom* who could turn it in now jit 
this high |)i-ic(‘ would sur(‘ly he ahh* to huy it hack at a mu(*h 
low(‘r lignn* aft(‘r tin* war. In addition the individual 
would he rendering a jiatriotic s(‘rvice to the (lovermnent. 

In this connection, how(‘V(‘r, let me advise against 
107 d(‘aling with anyoin* wim is not an authorized govern¬ 
ment agent. I havi* record of cases where* well-mean¬ 
ing citizens have r(*<*(‘ntly .'"old their platinum under the 
impulse* of pat riot iMii to nnotlie'ial pe*ople at a figure far less 
than the* niarke‘t price. 

“.\side* fienn its use* in tin* manufacture of jewe*lry, plat- 
innm is re*<jnired in the* e*leetrieal industry, jiarticularly by 
manufaeture*rs ed* te*le*j»hon(*, t(*le*graph and e‘le(*trical control 
syste*ni<. ()f far gre'ater importance*, however are the war 
iu‘e*els of platinum. In both agriculture and the manu¬ 
facture* of mnnitions, we* use* lai'ge eiuantities of sulphuric 
acid, and platinnm is i(*<|uir(*d for the contae't process in 
making >nlp-nric aci<l. also as a catalyzer in our n(*w nitro- 
ge*n-rL\ation plants, on which we are* building such ho])es. 
The* ch(*mical lahoi-atoi'y of eve*rv producer of war materials 
n(*e*<ls platinnm nte*nsils. Alloys of this metal are reepiired 
foi* e*h*ctrical (*(|nipni(*nt on aii*plane*s, trucks, tractors and 
many of the* instrnnie*nts use*d by the signal corjis and 
medical corps. 


“Looking for Xew Deposits. 

“In this country we ])roduco less than one per cent of 
the* platinum we* ceinsume, and we* have so far be(*n unable 
to dise*ove*r any important commercial deposits. Russia 
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lias supplied 115 per cent of the world’s output and furnished 
us with praetieally all we used until IJUd. Due to eonserii)- 
tion of miners for the Russian Army the yi(*lds of iilatinum 
was mu<*h reduced, and our imports fell from 118,000 ounces 
before the war to d0,000 ounces in 1017. Last year 00 j>er 
cent of our supply came from (’olomhia, South America, 
and it is (piite certain that the production from this source 
will 1 m‘ enlarged as rapidly as jiossihle. 

“The scaicity (d* platinum has made it necessary to suh- 

stitut(* other materials, evim ^ohl, for it in certain uses. 

Science* is s(‘archin;^ diligently for an answer to the problem. 

\Vh(*n we conside*!* that the total output of platinum 

HIS since* 1S4.‘> ameuints te) less than 100 slieirt teins it is 

e*vielent the*re* is no larire* amount available anvwhei'e*. 

Lntil re*e*e*ntlv, whe‘n the* (ie>ve*rnmer.t teieik e)ver the inelustrv, 

the* je*we*lrv traelc in this e*e)untrv e*emsumeei oO per e*ent e>f all 

we use*d. In the* manufae*ture* eif siilphurie* ae*iel very little 

e»f the* platinum is waste*d, fe)r it is use*el e)Ve*r aiiel over again; 

hut in the* e*e>nstrue*tie)n e)f the eielie*ate parts e)f the ignition 

systems e)f airplan(*s, aute)me)hile‘s auel se> e)n, the me*tal is 

ued se) e*asily re*ce)ve*i’e‘el, and its eMinsumptie)n is ine*reasing 

eiailv. It is re)ni!:hlv e*stimate*d, ami that euie-hfth of all 
* * 

the platinum in the world is held in this ce)untry in the form 
e>f je*welry. It is alse) estimateel that ahe)ut To.OOO e)une*(*s 
are* ne)W in use in sulphuric aciel we>rks. This tigure, how- 
e*ve*r, is emly ap)>re»ximate*, for it is elitlie'ult to fe)llow the 
lapiel greewth e>f euir war inelustries. 

“The* steuy ed' platinum again lu-iiigs the* .\me*rican khi- 
gine*e*r to the* freuit. In IHissja the* preMlue*tiem elroppeel 
freuu .’>00,000 e»nue*e*s in 1!M*J te) .“)S.000 e)nue*(*s in H.HO. 'riu* 
euitleM)k was se*rieui>. 'rile* ele*pe>sits in (’edeuuliia hael he*e‘n 
yie*leling aheuit 1*J,000 e»nue*e*s annually. 'Phis e)Utput was 
we>n by the* native*.v mine*is with we)e)ele*n pans. An Amer- 
ie*an e'ennpany was fe)rine*eh auel this e*e»i-pe)ratiein is imw 
rapielly ele*ve*le)ping its Imlelings with eli-e*elges. Rre)spee*t- 
ing is genng em in many le)e*alitie*s, auel timugh we are just 
neew pie>eine*ing le*ss than l‘J pe*i* e*e*nt e)f emr re*epiirements 
we* are* assnre*el of an ine‘i‘e*asing pre)elue*tie)n as time ])asses. 
'Pile* silnatiem, he)we*ve*r, is sunie*ie‘ntly se*rie)us to justify the 
(leivernment in se*rutinizing all elealings in this metal. 
Sure‘ly pui‘e*hase*rs eif jewe*lrv sheiulel elemanel ge)lel, silv’er 
eir senne* white alleiy inste‘ael e)f jilatinum, anel thus release 
this vital metal for its highest use. 
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“Otlier Xeedod Materials. 


“Just what the (i(‘nnaus are doiii^ for ])latimini is a 
<luestiou <li(1ienlt to answer. It is known that they entered 
the war with large supplies of all the minerals that 
!()!> tlu'v lacked in their empire, and it is likely they had 
<|nit(* a quantity of this metal. It is also believed 
that th(‘y have hecm getting some from the Trals in Russia 
all the time, and since th(‘ Knssian collapse it is practically 
certain they have piolited through obtaining a much needed 
supply of platinnm. 

“'Po discuss in d(‘tail all the minerals so essential to war 
work doubtless would tire my readers. It is interesting 
to know, h(ov(*ver, that antimony is used to harden bullets 
an<l to mak(‘ primers for shells and cartridges. It is also 
(‘mploy(*d in th(‘ form of a sulphide for making smoke 
bombs. We produce 10 p(‘r c(‘nt of what we consume and 
the balanci* \\v get principally from (Jiina. Bromine is 
used foi' ni(‘dical pnrpos(*s an<l also to i)rodnce an asphyxiat¬ 
ing gas. \\’(‘ have plenty of it. (’hromite is employed to 
mak(‘ fei'rochrome used in steel for armor plates, armor¬ 
piercing proj(‘ctiles, high-sp(‘ed ste(‘l-cntting tools, airplane 
motor-, and so on. We have plenty of this mineral, but 
the indivi<lnal deposits are small. 

“We pro<ln<*(‘ .‘17 per c(‘nt of what we consume, and the 
(‘ntir(‘ business, including dom(‘stic output and inijmrts, is 
ill the hands of <ni(‘ concei n. Sixty per cent of onr imports, 
or tons, c(nnes from Bhodesia. The price has ad- 

vanc(‘d from .'fit to $47 a ton. (lermany gets chromite 
fr(mi Tnrkev. 

“In ail metallnigical practice* from stee*! to gohl grajihite 
crncibl(*s an* a n(‘c(*ssity. (Jraphitc* also has a military 
use in fonndiy facings. It giv(*s ns onr slate-gray battle¬ 
ship cohn* and puts antifriction into the paint that goes 
on the* bottom of onr high-speed ships. We are producing 
less than one-fourth of the graphite we consume, though 
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That the article in tiie Xew York Hveiiinjr Sun, of August 
‘Jl, lOlS, is as follows: 

“Sulphuric Acid Big War h'actor. 

“Kssential in All Explosives, (’heinist says—King of 

(dieinical Products. 

17n “When tln‘ chemists clamor foi* more platinum, 
and the Buroau of Mines <avs we an* starvini* for 

ft ' ^ 

platinum, and the person who W(‘ars a platinum set jewel is 
hramled as a slackei\ the layman natui'ally sits up and 
a-ks: ‘What's all the talk about platinum.' What is it used 
for.'' And the answer according to J. J. Willaman, a 
pi-omineiit im‘mh(‘r of the Mimu'sota s(*ction of the Amer¬ 
ican ( 'lu‘mical Society, is “Sulphuric* Acid.” 

“Now platinum is a many sided m<*tal. It is not cori’oded 
in moist air. It is not oxidized hy eh‘ctrie sparks. It is 
lix'd ill (MUitact points in many eU*rtrical instrunn*nts, as 
Ic'lephones, t(‘legraphs, radios, signal instruments on ship- 
hoard etc*. It is met al'fc*elc‘d hv most chemi(*als or hv high 
tomp(‘ratures, th(‘reforc‘ it is us(‘d in (*t‘rtain parts of hig 
guns, in <*ln‘mic*al aiialvsis. in ele(*tric‘ furna(*(*s. It is very 
c-o>tly therefore* it is in (h*mand fen* jc*W(*lry hv persons who 
do not know how (*ls(* to spend their money. 

“A rniv(*rsal Ttilitv. 

* 

“But all of these uses arc* oV(*rshaclowc*d at the pr(*sc*nt 
time* hy its u^t* in tin* manufa<*tui*e of sulphuric* acicl. Plat¬ 
inum is ahsolutc*ly e'is(*ntial in making suljchuric ac'icl; and 
sulphuric acid is ahsolutc*ly essential in making high ex- 
plosivc*s tc‘Xtiles, war gases, dyes and many foods and med- 
ic*inc*s. llardlv a suhstance c*an he* named in the manu- 

ft 

fac'ture of whic*h sulphuric* ac*id does not have to deal di- 
rc*ctlv or indirc*ctlv. 'I'lic* late* Poh(*r1 Kc*nnc*dv l)unc*an, 
founder of the system of fc*llowships in industrial c*heniistry 
at tin* l'nivt*rsity of Pittshurgh, spc*aks of it as “sulphuric 
ac'id, oil of vitriol, the king of chc*mical procluc*ts.” 

“\’i*ry rc‘ci*ntly a Frc*nc*h authority in commenting on 
this cln*mic*al said: ‘If (*alled upon to clec*ide which of all 
the manufac*tured ju-oduc'ts, tin* industrial creations has 
been the most nec*essarv and useful to tin* c*o-ntrv sinc*e the 
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war, without wliicli del’cat would have been rapid and iu- 
evitable, 1 should answer without hestitation sul- 
171 phurie acid. Tin* factor which best represents the 
economic prosperity of a nation is its consumption 
of sulphuric acid. True in time of peace, it is still more 
true in modern warfare.’ 

Making Explosives. 

“What does the king of chemi(*als do in the process of 
making explosives.' The chemist says it is a dehydrating 
agent. 'I'liat is, it has a tremendous allinity for water. It 
will abstract wat(*r from the air. It will take water from 
anything with which it comes in contact. If water is not to 
be had alreadv formed it will take from some available 
source the elements whi(*h go to imike up water and combine 
them. It is this later a(‘t which is utilized in exj)losives 
manufactuie. 

“Glvcerin and nitric acid are rather harmless after ihcv 

» • 

are mixed. I>ut if sulphuric acid is added to the mixture 
it will immediately take an atom of hydrogen and (»ne of 
oxygen from the nitric acid and an atom of hydrogen from 
the glycerin, combine them into wat(‘r, and then take the 
water into itself. 'Phis h‘aves the nitric acid chemicaliv 
united with the glycerin and we have nitroglycerin. Sim¬ 
ilarly wt‘ have nitrocellulose or guncotton and trinitrot(»l- 
uene, the famous T. X. T. of the present war. 

“Sulphuiic acid is made from air, water and the fumes 
from burning sulphur. These are all cheai>, common ma- 
t(‘rials, but they won’t unite without strenuous |)rovocation 
ordinarily. Ilatinum furnish(‘s a mild provocation, the 
mere presence of a trace of it causes the oyxgen, water 
and sult>hur to join hands chemi(*ally and the king of chem¬ 
icals born. At the pi(*sent time in the Tnited States more 
than a half million tons a month is being made.” 

'I’liat in the Xcw Vork Tribune for September 1st, 1918, 
app(*ared the following: 

“The Blood of War Industries. 


“To vampiish the enemies of France, what is need(Ml ? 
‘Sulphuric acid, mon* sulphuric acid, always sul- 
17l’ phurie acid.’ This is the text of an article by Charles 
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Xordnianii in “La Kevin* (li*s <K*ux M()inl(*s." lie do- 


elares: 

“‘If it were necessary tn decitle wliicli of all products 
of inannfactnrc, of all ol)Ji*cts cn‘atcd hy industry, was 
the ino.^t necessary and useful to France since the start of 
the war, without which ilcfcat would have been rapid and 
inevitahh* I should answci’, without hesitation sulphuric 

ai'id—and 1 will show von whv. 

• • 

“ * Foi* a long time it has hecn an axiom in economics 
that the sign, the co(*llicient, the factor which best ri*pre- 
seiits the economic prosp(*i-ity of a nation is its consumption 
of sulphuric acid. True in a state* of p(‘ace, this criterion, 
as we shall see, is still truer in modern war. If I may 
venture to paraphrase a W(*ll known saying, sulphuric acid 
is the hlood of war industries. 

“ ‘So true, in fact, is this belief that not long ago in the 
('hamlu*!-of l>eputii*s M. Denys (’oehin, who was then Fiuler 
Secretary of State for Foreign Affairs, was ahU* to tlrir. 
fi’oni its apiilication a striking proof of (lermany's j»renn*di- 
tation. Hen* in a few words is tin* n*asoning of the em¬ 
inent statt*>man, who is at tin* sam<* time, like Lord Salis- 
hurv a distingnislu*d chemist." l>(*fort* the war (Jermanv 
made use of l,ld0,0(K) to 1,lM)I),(M)0 tons of ii'on pyrites an¬ 
nually in tin* mannfactnri* of snl])hnri(* acid, of which !>()(),- 
OdO tons came fi*om Sjiain. Now, in tin* two years which 
prec(*d(*d tin* wai*, inst(*ad of !M)().(UI() tons (Jermanv im¬ 
ported l,-dd,()()() tons; that is to say, she ac-nm-latt*d a sur¬ 
plus stock of ()()0,(l(M) tons of pyrites." M. Denys Fochin 
ackled : “What is to he eonclnded from this." For me it 
is the ineontestahle proof, with many otln*rs. of the pi*i*nn*di 
tated crime of our enemies. This proof from chemistry of 
the truth of tin* famous ‘T have not wished this’ strengthens 
in a singular way the dij)lomatic ]»roofs which have recently 
come to liglit. 
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“(Inns would he Useless Without it. 


“Why is sulphuric acid so essential in making munitions, 
of war? The reason is that without it we should have 
neither power nor explosive; that is to say, without it a 
country’s guns are useless, or they are used ])reeisely in 
pro])ortion to the quantity of sulj)liuric acid which is manu¬ 
factured. 


STELLA HAMILTON STAPLETON, EX., ETC. 


Ill 


“ ‘First, let us consider the iiitro-cellulose power wliicli 
propels shot and shell from our cannon, machine j>;uns and 
lilies, and without which they would he useless pieces of 
ii'on eiicumheriuii: out soldiers. This powder is obtained 
hy “nitrating” cotton, that is, by a ])rocess of di])ping- the 
purified lihre into a mixture of nitric and suljihuric acids. 
For use as ammunition, however, it must he “.i»elatinized,’' 
a jirocess which converts it into a horny material and ren¬ 
ders it h‘ss siuisitive to a blow. Su(*h a material reduc(‘d 
to threads or jirismatic scales forms what we know as 
smokeless ])owder. 

“ ‘Xow, contrary to what we might think beforehand, the 
essential agent in nitrating cotton, the principal element i:i 
the manufacture of ex])losives, is not nitric acid itself, biu 
suljihuric acid. The acid bath, as chemists say, in which 
the purified cotton is placed, is, in fact, a mixture contain¬ 
ing one part of concentrated nitric acid and three parts o! 
concentrated sul|)huric acid. In the reaction which follow.: 
the (piestion of relative (luantity of water is all important. 
Sulphuric ai'id, it is well known, has a strong affinity for 
water. Hence it gradually absorbs the water in the mix- 
tun*, the presence of which would interfere with the coni- 
bination of cotton and niti*ic acid which we ca// guncotto i. 
Sulphuric acid is therefore essential in the successful work¬ 
ing of the process of manufacturing guncotton powd(‘is. 

“ ‘Other Fxplosives Which Hui’st as They Fly. 

“ ‘Besides guncotton, which is propulsive ammunition of 
our arms, which is, if 1 may ventui'e to say so, tin* 
174 bow-string for those modern arrows, shot and shell, 
there are other exjilosives bursting and flaming as 
thev flv which are held in the vitals of big shells. These 
are called “brisant” exjilosives, a term which vividly de¬ 
scribes their crashing and destructive effect on a targt‘t. 
Hrisant explosives employed by the different armies and 
their artillery are varied, owing to the fact that (‘ach bel¬ 
ligerent has been compelled to ust* different raw materials 
ill their manufacture. Still, the fact remains, that the 
(jermaiis are using the same explosives as we do, exjilosives 
known and studie.s before the war. Onlv their relative im- 
portance varies in different countries. The Germans em- 
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])loy Ijotli "F. X. "^F. and picric acid, as (d‘ course wt* do, lait Wi* 
employ proportionately much more of the latter than of the 
former. With the (leiinans 'F. X. 'F. is the favenite, d'hese 
two e.\j)losives, lik(‘ otluu’s n'emu’ally (‘mph>y(‘il—nitI’ocresol, 
trinitropluMiol, dinitronaphthahnn* and nitratt* of ammo¬ 
nium—art* all derivt‘d mort* oi* less dirt'ctly frenn tin* nitra¬ 
tion of products of the distillation of coal. 'Fhe method is 
invariably tin* same,—nitration with mixtin‘t*s of snl])hnric 
and nitric acids anti tht* ])rocess is similar to that hy which 
unncotton is math*. 'Frinitrolnt‘ne, or 'F. X. 'F. is made from 
'Folnt‘ne, which is one of the aromatic oils ohtaim‘d hv the 
tlistillation of coal and pt*ti’olenm. It is snhjectetl to suc¬ 
cessive nitrations, which liive trinitroln(‘ne an apprt)])riate 
namt*, sinct* it is simply tolnt*nt‘ thrict* nitrat«*d. .Xow. to 
make KM) Kiloirrammes of 'F. X. 'F. about ‘Jbo kiloi:i-anmn‘s 
of ct)ncentrated sulphuric acid ait* re<piired. 

“ ‘d'ht* t*xprt*ssion—nitratinir—may mislead. In reality, 
in tin* prepai'ation of all tht‘st* t*xplosives sulphuric acid 
enters as tht* ])rimai\v iniiredit‘nt. It is tlu* intlis]»ensd)le 
t*lement in tht* ht*st mi*thotl of manufacturinu- nitric acitl. 
In this methotl nitric acid is producetl by tlu* action of sul¬ 
phuric aci«l on sodium nitrate. Ibit since the ton-au'c 
17.*) crisis, which has made imjiortaticm of (Miilean ni¬ 
trates mort* tliflicult and i*rt*atlv h‘ss»*n- tht*ir num- 
bt‘i’, tht* Allit‘s havt* bet*n forced to imitatt* what has lM‘(‘n 

tlone in (it*rmanv anti to manufacture nitric acid dirt*(‘tlv 

• • 

from tlu* nitrogen of tlu* aii'. 'Flu* method now utuierally 
t*m])lt)yt‘tl for this syntht*sis is tlu* cyananidt* process. l>nt 
nitric acitl thus t)btaint‘tl by tlirt*ct tixation of tlu* nitroi;t*u 
of the air is too weak, contains too much watt*r to Im* imme¬ 
diately useful, anti airain it is sulphuric acitl which must be 
atltletl to removt* tin* excess and rentier it suitable for tht* 
manufacture of explosives. 

“ ‘Picric acitl or melinite com])ar»*s with T. X. T. Pici’ic 
acitl is ])repart‘tl by nitrating- ])henol in a bath of sulphuric 
anti nitric acitls. Its orthodx namt* is trinitro])lu‘nol, and 
in its makinii- sul])huric acitl re])t*ats its work. F(»r just as 
T. X. T. comes from the union of sulphuric acitl and tolut*ne, 
picric acid is protluced from sulphuric acid aiul tlu* coal tar 
product of phenol. In this way, as linures show, 1(H) kilo- 
i^rammes of ])henol yield ISO kiloi*rammt*s of picric acitl. 
^loreover, sulj)luiric acid is ,«:enerally emi)loyed in the mak- 
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iiiji: of plionol For plieiiol is maiiiifactured to-day in bulk 
by syntb(‘sis, by a process which was known before the war, 
hut which is especially useful now, owini*; to the dearth of 
coal tar and natural phenol. 

“ ‘The same similarity is to be noted in the manufacture 
of trinitrocresol, teranitroaniline and dinitrobenzene, or of 
nearly all of the brisant or crushing explosives. They are 
prepared by immei*sion in the bath of nitro-sulphuric acid. 

“ ‘What is thi‘ conclusion to be drawn from this rapid 
inspection of th(‘ ai’sesnal of nitrocellulose ])owders and ex¬ 
plosives which are, and in fact which make, actual war? 
Tlu‘ conclusion may lu* ^iven in a paraphrase of Danton’s 
speech, the iteration emphasizing;- its importance: “To van- 
(piish th(‘ em‘mi(‘s of France, what is needed? Sulphuric 
Acid, mor(‘ sulphuric acid, always sul])huric acid.” ' ” 

17t) And tlKovnpon furthm* to maintain the issues on 
its j)art join(‘d, plaintiff offm'ed i‘vidence by the fol¬ 
lowing- nanu‘d witnesses: 

Hy Phaner J. Eder, a lawym*; by deposition taken in 
Xew York City on April 2cS, that he recalled a confer- 

enc(‘ or interview betwemi Stapleton and Westlake in which 
he eitlu‘r partici])ated or was present, some time about the 
month of Xovember lbl7; that he remembers j;-oin|L!: with 
Westlake to the meeting- at tin* otlices of the Fonsolidaled 
(loldlields, at tlu* Woolworth Building-; that he does not 
renunnlun* d(‘tinitelv when it was; and cannot sav anv more 
d(‘linitelv than that it was about Xovember 11)17; that he 
thinks lu* would have to refresh his I’ecollection as to 
wh(‘th(‘r it was Xovember IDKi or 11)17; the conversation 
he has in mind was not very long after the organization of 
tin* South American (lold (k Flatinum (\)m])any which he 
thinks was in IDKi and if that date is correct, the conversa¬ 
tion in tin* Woolworth Building would have b(*en in IDlb; 
that In* recollects the receii)t from Fase of a cablegi'am with 
refc*ri*nee to the amount of Stapleton's and suspense ac¬ 
counts, but does not remember whether the conversation 
was before or after that; that the ])rincipal object of the 
conference, as he recalls it, was a discussion as to some 
pending litigation, or (piestions in regard to titles of plain- 
titT, Stai)leton was very uncommunicative; that “we Jiad 
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to (luostioii him hasod on information that wo had rooeived 
indirootly, roports from other peoj)le;” and his j^^eneral atti- 
tndo was that the (piestion of titles and the (piestion of 
pendinu: Iitiu:ation down there was no oonoern of his, that 
the South Ameriean (lold & Platinum (\)m])any had taken 
over the pro])erties and all pendinii: tronhles and he was 
not j^oinic to eoneern himself any more ahoiit tin* matter, 
and he stat(‘d that to he the basis of his reluetanet* to talk 
and to volnnt(‘er information; that witness was present at 
tlie nu‘i*tine: of tin* stock hohh*rs of the South Aniei’iean (lold 
cV: Platinum Po. ln‘ld at (>1 Broadwav, X(‘W York on 
177 ()ctolu*r !), PUS, at d ]). m. and Staph‘ton was also 
present, hnt West lake* was not, that witin*ss was then 
an attornev for the South American (Jold 6: IMatinum Com- 
pauy; he does not r(*meml)er havinu: had any knowledi»e at 
that time of the two disputed accounts; hnt certainly that 
wonld not havi* been the occasion to take u]) the matter 
with Stapleton, it wjis a stockholders' meeting'; that he tirst 
learned at three o'clock that afternoon that Staph*ton would 
attend the meetinju: by a telephoin* call from Mr. Loper who 
is now dead, and that Stapleton and witness were toi^ether 
at the meetini^ for half-hour or an Inuir. On cross examina¬ 
tion witness further stated that as he recolh‘cts it was a rt‘.i^- 
ular annual m(*etin.u' of tin* company and he pi*i*sum(‘s regu¬ 
lar notices W(*re sent out; that hv savini*' that he did not 
know Stapleton was going to he then*. In* nn*ans In* had not 
received word that he was expected to he pn*sent ; that h»* 
had not been present at ])revious meetings of the stockhold¬ 
ers; that witness does not think he had anv notice of the 
meeting sent to him until the meeting and the only ground 
of his surprise at Stapleton's presence was that tln*r(* had 
been other meetings which he had att(*nded, and that he had 
shown no interest in the company whatsoever for a long 
tinn* past ; that witin*ss d(n*s not believe Staph*ton atlen(h*d 
the annual me(*ting in 1!U7 does not r(‘call whether there 
were any special stockholders' meetings or not ; that at the 
beginning of 1!>17 witness was acting as attorney for the 
Pacitic Metals ('orporation, a subsidiary of tht* South Amer¬ 
ican Cold Platinum Company, went to South America in 
the Spring of lin7; and in the summer of 11)17 joined the 
.\l(*rcantile Bank of the Americas, as vice-president; which 
had its ofiice in New York anil hraaches in South America; 
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that ho was in their employ for five years, but was consulted 
from time to time by the Lewisohn orj?anization, not di¬ 
rectly act ini*’ as attorney for the South American Gold & 
Platinum romi)any, retaiinu’s were from the sub- 
17(S sidiaries; that he knew that the South American Gold 
Platiniiin Go. owiuhI plaintilT and he took some part 
in the negotiations by which it was ac(pdred; that he joined 
the bank in tlu* suinimo* of 1917 as seci*etary, and later be¬ 
came vice-president, but continued to be consulted from 
time to time occasionally; that during the live years he was 
connect(‘d with the bank his oflice was in Pine Street, New 
York, but he traveled a gr(‘at d(‘al, inspecting branches in 
Cuba, Goloinbia, V(‘in*znela and Panama; that when he was 
in South Ain(‘rica it was not on bnsin(‘ss for one of the sub¬ 
sidiary companies; that he made* his tri]) to South America 
in tli(‘ Spring of 1917, and retnrn(‘d to the United States 
in July, and almost iminediat(*ly went away again, to Co¬ 
lombia, staying about six weeks, on busiiu'ss for the bank, 
not for one of the Lewisohn com])anies, that he was acting 
for Pacific Metals Corpoi'ation as attorney in 1910, not di¬ 
rectly for any of the other companie^s, though consulted in 
conneclion with allienl matter’s taking some ])art in the 
negotiatiems h‘ading up to the organization and in the 
acepiisition by the South Anun-ican Gold & Platinum of the 
plaintiff'- stock; that the South American Gold & Platinum 
Company owns the stock control of the Pacific Medals (.Cor¬ 
poration, but de)e*s ne)t own the* lOOVe ; that after the or- 
gaidzatieen eef the* Se)uth American Ge)ld & Platinum Com¬ 
pany in 191f), witne*ss' chief weerk fe)r that ce)mpany was in¬ 
vestigating Ceeleunbian title's eef the snbsielijiries, ged to work 
een the'ir titles immeeliate*ly afte*r the eerganizatie)!! of the 
ceunpany, in Pflb, but he ce)ulel not tell what time of the year 
witheent refreshing his rece)llection ; that he* elid not go to 
Seeiith America in the matter e)f investigatijig the titles; 
that the* inte‘rview with Stapleton anel Westlake was for the 
pnrj)e>s(‘—se) far as witne*ss was ce>ne‘erne‘el, eef seeing if Sta¬ 
pleton ceeulel give him any informatieen cemea'rning titles 
whie*h. witness was investigating, he ele)e*s not remember 
whethm- they hael an engagement with Staple'teni for that 
interview which took place at the Woolwe)rth Build- 
179 ing in the e)flice e)f the Consolielateel Golelfiel Is that he 
was seeking to obtain from Stapleton a history of the 
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accjuisition of various properties, and facts as to pending 
litigation," as to which we had had some reports; that he 
had some title ])apers on which to work and ])nrsue his in¬ 
vestigation and get them from the office of the company, 
wanted from Stapleton some account of the litigation that 
understood was j)endiiig and as to which had no papers 
whatever; thought Sta])leton would have the papers in¬ 
volving the litigation of titles in (’olomhia where litigation 
was pending; does not think any suits had reached Bogota 
at that time; hnt were in the local courts in (dioco and Cali, 
and involve^l titles to Lozana, K1 Banco, K1 Salto and Opo- 
godo, thinks they were all that were pending then, not titles 
claimed hy the j)laintitf and also hy the (1 ranger interests; 
hut claims were being made hv various Colomhians, tlie Lo¬ 
zana (’ompany was a mining company in which j)laintitl 
through Stapleton had accpiired about seventy per cent of 
the stock, and thii’ty j)er cent was owii(‘d hy native (Colom¬ 
bians; there were two main litigations oni* with tlu* minority 
stockholders and the oth(*r with a man claiming to have been 
wrongfully excluded at the time the coi’i)oration was organ¬ 
ized and who claimed to have title to the property; that there 
were disputes with outside Colombians, not with the Pa- 
citic Metals Coi])oration or its pit*d-ci*ssois the (Jranger 
interests; litigation having been settl(*d by the organiza¬ 
tion of the South American Cold Platinum Company; 
that the litigation of which witness speaks had no refer¬ 
ence whatever to the Cranger claims; that all of the liti¬ 
gation pending in Colombia on behalf of the plaintiff was 
necessarilv taken care of bv an attornev in Colombia; and 
plaintitf also had an attorney in Bogota who had been re- 
taineil by Stapleton; that, when the South American Cold 
A: Platinnni (Company took charge, “we took an additional 
attorney, 1 used my correspondent there;" when investi¬ 
gating this litigation involving the titles witness did 
ISO not take up that matter with the various attorneys 
representing the company in (Colombia—only with 
witness' said correspondent; that witness does not know 
what was the occasion of Stapleton coming to Xew York 
at the lime of the interview with Westlake and witness. 

181 On redirect examination witness further said that 
the occasion for talking with Sta])leton was to know 
what to take up with his correspondent in South America, 
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had no information; tliat at tliat time the course of mail be¬ 
tween Bogota and Xew York was very slow, and usually 
took three months to get a reply. 


By Edward M. Allen, also by deposition taken in Xew 
York City on April 28, 1925, that he was not connected with 
the South American Cold & Platinum Company in October, 
1918, but was connected with the Lewisohns, and is not con¬ 
nected with them now; that he was ))resent at the annual 
meeting of the stockholders of the South American Gold & 
Platinum Company on October 9, 1918 at 8 p. m., in the ca¬ 
pacity of teller; that Westlake was not present on that oc¬ 
casion; that witness had no knowledge particularly at that 
time of differences between Plaintiff and Stapleton; he 
knew there was a difference in regard to the accounts but 
nothing very definite, and had no connection at all with the 
handling of these differences. 

On cross examination, that he acted as teller at the meet¬ 
ing which was held at the office of Messrs. Lewisohns, was 
employed at that time by the General l)evelo])ment Com¬ 
pany, one of the Lewisohn interests and had been in their 
employ for between ten and twelve years and gained his 
general information as to the matter of accounting between 
Stapleton and ])laintiff prior to the meeting, occupied posi¬ 


tion as bookkeeper in the office of the Miami Copper Com- 


])any one of the Lewisohns com])anies, controlled by and 


op(‘rated by Messrs. Lewisohn. 


By Sajn Adolph Lewisohn, also by de])osition taken in 
Xew York City on April 28, 1925, that he was connected 
with the War Bisk Insurance Bureau from July 1, 1918 to 
January 28, 1919, as district superintendent of the Xew 
York district, the second district; that he cannot say from 
recollection, whether he was present at the meeting of the 


Stockholders of the South American Gold & Platinum Com¬ 


pany of October 9, 1918; that he was present at the annual 
meeting of the stockholders of that com])any, which 
182 Stapleton attended, and after inspecting the official 
minut(*s of the meeting of October 9, 1918 he states 
that he was present at that meeting, and thinks it was the 
only meeting attended by Stapleton; that he had no knowl¬ 
edge at the time of any differences between Stapleton and 
plaintiff. On cross examination, that he remembers at- 
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teiuliiiji: oiu* nu'otiii^ of llie stockliolders at wliicli Staple- 
ton was piM'seiit, does not reniemher tlie year witliout re¬ 
freshing Ids reeolleetion, he was not tlien president of that 
coni[)any, do(‘s not know wliether he was an ollieial of it 
then, thoiiii:h lu* is now viee-])resident, does not know how 
lon^ he has l)een, will have to ^et it from the record, does 
not tidnk he has any oftieial eonneetion now with the ])lain- 
titT; knows he has none; never did have, that he is a mem¬ 
ber of the linn of .\dolph Lewisohns iV: Sons and Lewisohn 
Brothers, and was in IDld, HUT and IJllS, and eonneeted 
preiierally with tlu* mvufotiations for the piirehas(‘ of i)lain- 
tilT from the Hiiirlish peo])le; that la* does not know wliether 
would sav we ori^anizi'd the South .\mei*ieau (Jold cV: INati- 
num (’ompany—does not <piite rememlHU* how the transae- 
tion took plaeis (‘iitii-e reeolhu'tion on tin* exact way the 
tiling took place is vague, not exact, tlieriupxui the f(»llow- 
ing occurred. 

“Q. Vou know that the South American (Jold tS: riatinum 
Company was organized through your onici‘s Iuuh* do you 
not ? A. It was organizinl—widl, vou sav “through." 

“Q. By your otlici* ? A. It was organiz(‘d hy Mr. West- 

lake and others. I do not know wind her vou can sav it was 

• • 

organized hy onr lirni as such.’’ 

ddiat Westlake was not employed directly hy the tirm. hiit 
hy the South American (lold A' Blatimmi (’om])any; West- 
lake has some relations with tin* tirm; witness examiin‘d the 
contract of August 11, llUt) h(‘lween Adolph L(‘wisohn cV: 
Son and Lewisohn Brotln*rs and the Consolidated Cold 
Fields of South Africa, Ltd., hy which contract the 
iSd (’onsolidal(*d Cold Fields of South Africa, l^td., rep- 
ri‘senti*d that it owned and controlled or was in a 
position to obtain control of tin* eiitiri* capital stock of tin* 
plaintiff, and tin* Lewisohns jiartnershijis re])res(*nt(*d that 
they controlh*d, j)nrsnant to a contract ln*ld hy them, (JO 
per cent of the Crang(*r int(*r(*sts, all (»f which W(*i-e to ho 
convey(*d to tin* in‘W cor])oration about to lu* organized, 
and hy which contract tin* L(*wis(dins pai‘tin*rshi]>s agreed 
within sixty days fiunn tin* date tln*ri*of, to organize the new 
corj)oration, and tln*y tog(*tln*r with tin* Consididated Cold 
Field of South Africa, Ltil., also agre(*d in and hy said con¬ 
tract that such new company should accpiire the following 
securities: (a) the entire capital stock of the Anglo-C’olom- 
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biaii Development Company; (h) the securities (stocks 
and n()t(‘s) of the eompany to be organized to acquire the 
(irangfer interests; and after examining said contract wit¬ 
ness said that it was just a (piestion of how tlie thing was 
organized; thinks the ])a])ers contains tlie statement 
184 of fact; asked wliether in the organization of the 
South American (Jold & Platinum (\)m])any, 20,000 
shares of stock of that company were issued to Stapleton, 
he rej)lied that is a (hdail, remembers there was a certain 
block of stock of Sta])letoiPs that was discussed, but 
whctlnu* the block was of 20,000 shares he does not remem¬ 
ber that detail, and thereuiion the following occurred: 


“Q. Do you recall that, some time after that meeting 
negotiations were instituted or started for the ])urchase of 

that stock from Mr. Sta])leton? —.-. 

“y. By one of the LewisohiPs and by Mr. McDougal? 
A. Yes. 

“Q. were yon the Mr. l.<(‘wisohn that took part in that 
negotiation?. A. No, not the direct—von sav ‘bv one of 
the LewisohnsM 


.Nfv answer should have been bv the Lewisohns and Mr. 

» • 

McDongal, and, I think, Mr. Loper. 

That he probably saw th(‘ tel(‘grams ])assing to and from 
Stapl(‘ton, will refercMice to tin* purchase of his stock; that 
he can not be sni’e; nor can he be sure whether McDougall 
was at that tinu‘ a dir(*ctor of the South American (Jold & 
Platinum Company, the records should state that, and 
counsel for jilaintilT theren])on admitt(*d that according to 
the minutes McDfiugal was tlnni a member of the Board of 
Directors of that company; and witness further said that 
his recollection of tin* entire transaction of the [lurchase 
of the stock from Stapleton was vague; knows there w^as a 
transaction with reference to Stapleton stock, but just what 
form it took, and how each individual was connected up with 
it his entire recollection is vague, it is impressionistic; be¬ 
lieves it was the purpose* of Adolph Lewisohn & Sons and 
Lewisohn Brothers, as the bankers who were bringing out 
a certain block of the South American Gold & Platinum 
Company’s shares, to have Mr. Stapleton’s block of 
185 stock acquired, forgets by whom it was to be ac¬ 
quired, thinks it was the purpose to have it acquired 
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bv the interests; so that tliev could control all the 

stock of the company, as nearly all as possible; that he has 
no concrete* notion of just such a discussion as to the 
issuance to Sta])leton of a block of 2(),0()() shares, recollec¬ 
tion is mainlv that there was such a block of shares which 
was the purpose of the bankers to acepiire in order to have 
the entire issue* anel when witness s])oke of issuance he was 
rather thinkini:: e)f ac(iuirin,i>: th(*in; his interest was as 
banker in acepiirinii: them, when it cemies te) the issuance of 
the shares, he has no elistinct e>r ele‘rinite re*ce)llection; that 
in the acquisition of plaintiIT, he thinks it was ])art of the 
f)lan that a ce‘rtain number of shares she)ulel be issued to 
plaintiff, or to the (ie)lel h'^ielels (\>m])any e)f South Africa— 
there was a block of shares, naturally, issued to the Hne:lish 
^roup, but as to the exact names of the com])anies compris¬ 
ing the trroup, he has not just now the exact knowledi>:e, 
would refer to the record, just how Stai)h*ton u:ot his block 
witness has no tirst hand recollection, but m(*relv int(‘rested 
in that he had it, kn(*w that he had it; witness was one of the 
banking ^roup that was interested in irettini;: control; does 
not remember havinir any direct discussions with Stapleton, 
does not think he had anv busin(‘ss discussions with him 
al)out it. On redir(‘ct (‘xamination, that Loper and Mc- 
Dou^al w(*r(* both dead; that the two Lewisohn companies 
were interested in issninu: to the public a certain block of 
the South Amei’ican (Jold Platinum stock, thinks it was 
about 300,000 shares, and the balance was in the hands of 
the American and Kn,i*lish irroups, except this block owned 
by Stapleton, who witness und(*rstand- had been associated 
with the Pnirlish trroup, but had b(‘come somewhat dis¬ 
associated; that the ])ur])ose of acquiring: Stapleton’s block 
of stock was not to control of the South American (Jold 
iV: Platinum Pompany, but to ])rev(‘nt the possibility 
18(3 of that block irettinir thrown on the market in com¬ 
petition with tin* notation ])ro])osition for the 300,000 
shares, lH‘caus(‘ we already had control, the American iL»:rou]) 
had control without the Stapleton shares. 


By Julius H. Susmann, by deposition also taken in New 
York (3ty on A])ril 28, 1025, that he was present at the 
stockholders meeting; of the South American Gold & Plati¬ 
num Pom])any on October 0, 1018, when Mr. Stapleton was 


STELLA HAMILTON STAPLETON, EX., ETC. 


121 


also prescMit, and liad no knowledge at that time of any 
ditTerenees between Stapleton and ])laintitT; on cross exami¬ 
nation, that he was one of the directors of the South Ameri¬ 
can (lold & Platinum rompany; that that was a stock¬ 
holders meeting: and Sta])leton was there; cannot say 
whether it was an annual meeting, probably was, cannot say 
at this time, has not refreshed his mind, does not recollect 
what the meeting was called for, excei)t for general business 
of the company,.hut does not remember specially. 


By Miss Marie Estelle Desmond, also by de])osition taken 
in New York Pity on Aj)ril 28, Phi'), that she is connected 
with the (lold Fields American l)evelo])ment C\)m])any and 
has been for about ten vears; that she I’emembers William 
II. Diiiirlev, F. Marsic and W. (i. Perrv; that thev were 
office boys with witness’ com])any, and as such did any work 
for the plaintilT in New York; witness is at j)resent sort of 
an office mana^^er of the (lold Fields American Dev^elop- 
ment Company; does not know where any of these three boys 
is at the ])resent time, has lost track of them, except Marsic, 
who is assistant bookke(‘per with witness’ comj)any; that 
she rcnnembers the consolidation of the American interests 
in the Pacific Metals Corporation and the ])laintitT; and that 
at that tiiiu* or tlu‘reafter no books of account were turned 
over in Xew York on luOialf of plaintilT so far as she knows; 
that so far as she knows Sta])leton’s check stubs never 
were left at the Woolworth Buildini;-; that on two occasions 
search has been made under her direction for certain balance 
sheets and statements of account which it is supposed were 
sent u]) nK)nthly from (’olombia to Stapleton as well 
187 as for Sta])h‘ton’s ch(‘ck stnbs, but none of them 
hav(* been found, she knows that a change in the 
person-el was effected in Colombia at the time of the con¬ 
solidation of which she is s])eakinji:; she was then in the office, 
secretary to our officials, and naturally had some knowledge 
of what was going on, recalls that (^ase was sent down to 
take Sta])leton’s ])lace, and Cutbill and Canning left; that 
she do(‘s not know anything about the details of the two 
accounts, Sus])ense and Stapleton, uj) to this time she has 
never learned the details thereof; that since the S])ring of 
1917 she has not received from Stapleton any information 
that she knows of tending to exidain either of the accounts. 

On cross examination, that she did not personally request 
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any information of Sta])k*t<m, did not liavc* personal cliarf^e 
of accounts between him and ])laintilT, is now employed by 
the (lold Fields American Development (\)mj)any, a sub¬ 
sidiary of the Fonsolidat(Ml of South Africa, was em])loyed 
by the same com])auy in DHT, really as secretary to Mc- 
Dou^al at that time, who was latterly chairman of the 
Advisory Committee of th(‘ (iold Fields American Develop¬ 
ment (’ompany; that plaintiIT was “housed in our office, of 
course," “was reprc^siuitetl in our office up to the time it 
was sold to the —W(‘ll, what is known as the South American 
(lold Platinum Fompany;" that she really should have 
said r(‘present(‘d inst(‘ad of housed in our office, means by 
that “our London company controlled the ])laintilT," which 
had office* space* in the* e)ffice e>f witness' e‘m])loyer anel Staple- 
tern as an e*mploye*e* of plaintiff hael e)ffice roeun there, when¬ 
ever he* was in the* e*ity, ke*pt a elesk there; that in ItnO and 
PUT McDoutral was ne»t ejllie-ially ceuinecteel with the plain- 
titT, but as the ('onsolielate*et (Jeelel Fie*lds ce)ntre)lled the 
plaintitT anel McDouiral was a nu*mber eef the Advisory ('e)m- 
inittee e)f the Dohl Fie*lels Ame*ricau De‘Vele)pment (\)m])any, 
he* naturallv e*onelucte*el anv eifficial business in New York 
feu* plaintitT; that she is iieit certain whether at that 
IHS time* Me*De)uu:al helel a peuver e>f atte)rney from plain¬ 
titT, eluriiiir the* vears PMb anel PHT witness was secre- 
tary tor Me'Demiral, be*e*ame eeffice manajrer abe)ut two years 
airo, that is, e)f the (Joldtiehls American Development Com¬ 
pany, that is feu* pip) and PUT, e)ur e)ffice was then anel is 
at pre*se*nt at 2.‘k‘) Hre)aelway, Xew Veuk, in the Woe)lworth 
Builelinur: that elurintj: those* years McDouiral was le)oked 
upon as he*ad of the* olTu-e*, the‘re* were e>ther me‘mbers e>f the 
aelvisoiy board at that time*, two as she* re*calls them, Baron 
eh* Ke>pp and she* is not sure* whe‘the*i* the* other was Mr. 
W(*bb e)r Mr. Kee*ne*; that she diet any st(*no.irraphic we)rk that 
was to be* ehuie* in e*onnee‘ti(Ui with the* e*e)nsolielation e)f the 
plaintitT and Pae*itie* Me*tals ('or])oration, but hael ne)thinp: 
whate‘ve*r te) eh) with the* hauellinir of the* books e>f the e*e)n- 
solidation, anel eliel not i*e*ally have* e'harire* e)f the e)ffice in 
PtP), PM7 anel PPS; the* ce)m])any hael then the entire thirty- 
sixth tloe)!* e>f the* We)olwe)rth Buildinir; anel as she recalls 
Sta])h*ton always e)ccu])ieel the re)e)m in the southeast cor¬ 
ner of that th)e)r, but canne>t say that that was his room, eloes 
ne)t renu*mber that, that Mr. J. A. Breewn was an e)fficial or 
secretarv of one of the subsieliaries; that she thinks searches 
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for cliook stu]>s wtM’o mado (juito rooeiitly, cannot say exactly 
when, thinks within past year, the latter part of 1924, or in 
1925, search was not made hy witness, not under witness’ 
chartre, two individual searches were made, and she thinks 
a previous search some time a.i 2 :o, does not know how long, 
lenunnhers having been ask(*d several times to find out 
whether those checks stubs were in the office, she did not 
mak(‘ the s(‘arch, does not know who asked to have it made, 
“ V(‘s, 1 d(> recall, but 1 don't know whether—the search was, 
of course, riMpu'stcMl by on(‘ of our officials, because the re- 
(piest was made of him," by tin* South American (lold & 
Platinum ('ompany, knows a letter of recpiest came from 
that company, knows tliat such a s(‘arch was made, and that 
th(*y wer(‘ not found, and that is the same office in 
189 which witness' is now; that at tlie time of the change 
in pei\son(‘l, ('as(‘ went down to South America, and 
(hitbill and ('aiming r(‘tui'n(‘d from there in 1!)17, they were 
not the only changes made, tlieiv were* a great many others, 
lint sh(‘ does r(‘call (‘iiongli to testify, she had nothing to do 
with the changes ])(*rsonally, it was no part of lier duties. 

On r(‘dir(‘(*t examination that Miss l\eniU‘allv was one of 
thos(‘ who made searcli(*s, sin* is now in M(*xico, left the 
company about two years prior to tin* 2Stli of April 1925, 
wIkmi witness' t(‘stimony was takmi, thinks she made a 
search a v(‘rv short time b(‘for(‘ sIk* hd't tin* company; that 
witness lias b(*en comi(*ct(Ml with tlu* company a little oviu* 
tmi y(‘ars; sinci* the latt«*r part of 1!M4; that sh(‘ should say 
that M<d)ougall hamlled anything in an o(li(*ial cajiacity for 
plaintiff, but nevm- act(‘d alom*, h(‘ could not do that, sin* 
un<h‘rstands the books of account lK‘longlng to plaintilT 
W(‘i-e not ke|)t in tin* ollici* of ln*i‘ (*mploy(*r, in witn(*ss’ posi¬ 
tion it would not havi* be(*n ln*i- duty, it would have* be(*n 
that of tin* accountant to k(*(*p any books of tin* jilaintitV if 
thev W(*re tln*i’(*. 


Py Elsie Hayes Kierstead, that she is tiling executive for 
the (lold f'i(*lds Ann*rican I)(*V(*lopnn*nt (Company and has 
been siin*!* March 1924; that tlir(*(* months ago sin* made 
a seai'ch for tin* Sta|»l(*ton check stubs, and foi* tin* monthly 
stat(*m(*nts ainl balance* sln‘ets, which ('aiming is supjiosed 
to have* s(*nt tei the* Xew Veii-k ()ffie*e, searcln*el thi’ough the 
tiles, all eif the ree*e)rels in the tiling el(*])artment, and every 
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place they could he, hut did not liud them. ()u cross (‘xam- 
iiiatioii that she knew uothiiijj: about conditions prior to 
March 1!)24, that Miss Desmond re<|uestcd her to make the 
search. 


By Frederick Marsic, that he is a l)ookkeei)er with the 
(lold Fi(*lds American 1 tevelopimmt Company and has been 
since October lIM.’h in l!)l(i was assistant hookk(‘eper, was 

ollice hov for a V(‘ar or vear ami a halt* when lirst entered the 

• • • 

(‘inploy of tin* company, for about two years, that he has 
searched for the Stapleton check stubs, thronj::h the 
1!M) storeroom and thron,e:h all of tin* tilini; cahiin*ts; that 
he put all tin* accounts away and knows all the rec¬ 
ords, where they are kej)t; made a thorou<»:h search, and did 
not find them; that In* made* two searches, tin* lat(*st one 
about a month of six w(*eks a.no ami an earlier one a year 
a^o; that he has he(‘n hookk(*ep(*r for the last four years; 
that the endors(‘m(*nt “ F. Mai’sic” is in his handwriting on 
the following cln‘cks; Xov(‘mher .'lOth. llMo to the ord(*r of 
Stapleton in tin* sum of $100.(K), signed by Stapleton for 
plaintitT, marked in the npp(*r left hand corner with the 
words “exp(*nst*s” and (*ndorsed by Stapleton as well as 
witn(*ss; also a cln*ck of duly IS, lOKi to order of cash, 
in tin* snm of $ 00.00 (‘ndorsi*d by witness and similarly 
sign(*d as the foregoing cln*ck, and tin* two clu‘cks dated 
August .‘)0th. 101 () (‘ach to tin* order of Fash, one in the 
sum of $ 00.00 and the otln*r for $dl.04, endors(‘d by witness 
and signed in the same wa.v as tin* two pr(*c(*ding ones, and 
cln*ck of St*pt(*mh(*r ‘Jti, 1!)10, in tin* snm of $d0.00 to the 
order of cash, endoi*s(‘d by witness and signed tin* same 
wa.v as tin* |>r(*c(*ding cln*(*ks; that he has no |)ersonal 
knowl(*dge of anv of these live* checks, that he cashed inaiiv 
checks for Staph‘ton. and in cashing tln*s(* checks he handed 
tin* mone.v to Stajdeton or to tin* party who gave witness 
the checks to cash, (*itlK*r Stapleton or the cashier of the 
(lold Fi(*lds American Development Fom|)any; he does 
not — wln‘ther tin* circumstances in conin*(*tion with cashing 
tln*s(‘ cln*cks wen* that Stapleton drew them for the pur¬ 
pose of putting that company in funds. 

Bv cross (‘xamination, that he r(*allv could not tell ex- 

* • 

actly the date when In* was transf(*ri*ed to the accounting 
department, hut thinks it would he around ItUo or IDIG, 
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that he was in the Accouiitiiifij Department as assistant 
to cashier; that his signature on these checks simply means 
that lu‘ was asked to go out and get the money on them, 
did not know, and was not interested in knowing who drew 
the checks, or what the money was to he used for, lias 
191 no recollection of how many of these checks were 
given to him by Stapleton and how many by the 
cashier. 


By John G. Greenburg, also by deposition taken in New 
York City on Ajiril ‘28th, 192r) that he is employed by Adolph 
Lewisohn & Sons, and has been employed with the Lew- 
isolms about thirty years; “We have no titles, hut call me 
cashier;’’ his duties are supervision of the entire office; 
and they were the same in 1917; the incoming mail being 
opened in his office, the routine being that when the mail 
is received, it is brought to his oflice, the boy opens it up, 
and stamps it with the receipt date, then it is put on witness’ 
desk to be disti’ibuted thi’ough the office, the stamp is al¬ 
ways })ut on immediat(‘ly as it is i-eccived, in fact before 
witness gets it, and he identified the recei])t stamp of “re 
ceived Dec. loth, 1917” appearing on letter of Sejitembcr 
7, 1917 written from the (’ia Minera Dhoco Pacifico, X. (’. 
Marshall, assistant manager, addressed to the (’ia Minera 
(’hoeo Paeili(‘o, (il Broadway, Xew York, and said “That 
is the rcH'cipt stani]) that we ])ut on all our mail, immediately 
on reecupt of the letter when the boy o])ens the mail; and 
likewise identified receipt stamp appearing on letter of Sc])- 
tember 8, 1917 stamped “Received December loth 1917, 
written by and to the same ])arties, and on letter written 
by and to the same ])arties beai’ing date Xovember 22, 
1917, all of which have been set out hereiid)efore. 


By Charles A. Magnell, by deposition also taken in Xew 
York (’ity on A])ril 28, 19*io, tiiat he is Secretary of the 
South American (Jold & Platinum (’ompany, and assistant 
to Westlake who is viee-])resident of that company; that 
he became connected with the Lewisohn organization in 


the latter j)art of Ifllf), wh(*n they took over the control of 
the Tennessee (’o])])er (’om])any, witness haveing been 
purchasing agent for the Tennessee Copper Comjiany at 
the time they took it ovei-; that he came with the organiza- 
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tioii tlu* latter pait ol* as parcliasiny; aircMit, ainl re- 

taiiKMl that ])(>sitioii until .Inly llUT, wIkmi he eiiti'red the 
servie(‘: that In* remaintMl in tin* s(*i‘vie(* until .lanu- 
1112 ary llHlh and then* heinir no position o)K*n for him 
l iiiht at that time, Westlaki* placed him in the a(*(*onnt- 
intr depaitm(*nt; foi’ tin* tiim* h(*inu:; wln*r(* In* worked until 
Anirnst of 1!)1!I, wln*n AV(*sllake madt* witness his assistant, 
and has eontinin*d as such until tin* ])r(*sent ; and on Loper's 
death in F(*h]-nai v l!>2r), he lK*eame seer(*tarv of the South 
Am(*riean (lohl & IMatinnm ('om])any: that In* knew Hol)(*rt 
F. Wallace*, who was a hookk(*(*p(*i‘ in the aeeonntinv: dc- 
])artnn*nt ainl is now d(*ad; that as s(*e]’etary of the South 
Am(*riean (lold Flatinnm Fompany In* is the olTieial cus¬ 
todian of the minnti* hook of that company, which In* pi’o- 
dnc(*d and tnrninir t(> tin* minnt<*s of tin* stockhold(*rs' m(*et- 
in^ of ()ctolM*r !>, IhhS, said that In* was not prese*nt at that 
meetini*:: nnd pi*oc(*(*(h*d to state* who was pi*e*se*nt, Sam A. 
Lewise)hn, .Iame*s 11, Snsmann .Janu*s Me‘])on.i*al, I). i \ Sta¬ 
pleton, F. M. Lo])(*i-, 1\. F. Wallae*e‘ ainl Fdwai’d X. Alh*n 
anel that is all; T,.e>]>e*i' was pi*(*se*nt in his e*apae*ity as se*cre*- 
tary, ainl Wallae'e* and Alh*n as te*ll(*rs; that McDon.ual, 
Stapletem anel ln)pe*i- are* now <h*ad: that wilne*ss has made* 
fe>nr e>r five se*arches hetwe*e*n 1!)22 anel the* ])i*e*se*nt time*, 
for the* halane*e* she*e*ts, memthly state*me*nts anel e*ln*e*k stiihs 
here‘iid)efe)re* me*ntie)ne*el, in the* rile*s anel fe)lele*rs e)f the* e)ffie*e* 
anel in the re*e*e)rels in the* ware-hemse*, maeh* a ve*rv then-em.irh 
senre'h last time* with lle>me*r Ke*ini,ir, e*le*i‘k in the* ae'cemnt- 
\uix eh*partme*nt, anel l)e*inn' she)wn the* le*tte*r e)f Xe>ve*mhe*r 
7, 1018, wliie'h was i*e*e'e*ive*el De*e*e*mhe*r 8, l!n8, anel he*re*in- 
hofore re*ferre*el te>, anel with his atte*ntie»n particularly 
calle*el te> the ne)tatie)n at the* fe)e)t tln*re*eif “ Fne*le>snres, 1). (\ 
Staple*te)n's e*ane*e*lle*el e*he*e*ks; list e)f same*, with ele*tails; twe) 
extrae*ts e)f D. (\ Sta])le*tem*s ae*e*e)nnt : enn* lette*i* elate*el 
January 21, with r(*feie*nce* te) same*; e)in* ele>sie*r eMndaininu* 
elata re*spe*e*tin,!L*’ this ae'e*emnl, with ])e*rsemal ne>talie)ns hy 
D. F. Staple*te)iF' saiel he* hael maele* a se*are*h fen* the* e*n- 
closnres se) ne)te*el; that he* was ne)t aware e)f any e*ancelh*el 
checks ene*le)se*el with that le*tte*r e)the*r than tlnise* e*mhe)elie*el 
in Kxhihits .1-2 anel he*re*inafter re*fei*re*el te) with 
lOJ the Fanninii: ele|)e)sitie)n, anel a hatch e)f clnvks which 
hael ne)t been e)tTereel in evielence, anel therention the 
followinti: occurreel: 
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‘‘Mr. Sullivan: These checks, gentlemen, which I now, 
hand you, have not been otTered in evidence. They are 
tendered to you as accompanying that. We do not offer 
them, because we saw no materialty to them. 

“Mr. George K. Hamilton, Jr.: They are all tlie others 
that are in that letter that have not been offered as yet? 

“Mr. Sullivan: Yes, They are all of the D. C. Staple- 
ton checks that we have b(‘en able to find that have not been 
offer<‘d in evidence. 

“George K. Hamilton, Jr.: You had those in Washing¬ 
ton ? 

“Mr. Sullivan: Yes, 1 teiuhu'ed them to vou before.” 

That he believes thive sheets headed “list of enclosed 


checks drawn by 1). G. Stapleton” attached to said letter, 
of November 7, 1818 is the second item encloses as noted 
thereon; that witness was not with the company at the time 
thev received that l(‘tter; that h(‘ has not been able to iden- 
tify anything as “ the two extracts of D. (^. Sta])leton\s ac¬ 
count;” that he found one letter of January 21, Itllf), which 
has already been s(‘t out henun, but is not able to jiositively 
identify it as th(‘ one siuit with the letter of November 7. 
1J18, and that In* is unabh* to find the final item of “One 
dosier, containing data res])ecting this account with ])er- 
sonal notations by I). (\ Stai)leton.” By cross examination 
of Charles A. Magin*!!, that searches were made all through 
our files luu'i*, but does not mean the files of the Lewishons, 
they were ki'pt st‘parate from the socalh‘d mining comj)any 
files, he made s(‘arch(‘s in the mining coni])anies fil(*s, and 
in reply to the (piestion “what mining company?”, said, 
“Well, 1 can name tw(‘nty-odd mining com])anies we have 
here, if you want them” all of these were key)t in one filing 
room pro])(‘rly divided as to themselves; does not mean 
to say that h(‘ (*xamin(‘d the files of each individual 


114 company, but did (‘xamine tin* South American Gold 
k Platinum Company files, and the files of their sub¬ 
sidiary com])ani(*s, the Pacific Metals (\)rporation the (^ia 
.MiiKua (^ho(*o Pacifi(*o, tlH‘ Pacific Metals Transj)oi*tation 
Company, th(‘ Anglo-(\)lombian Development Com])any, and 
others, that the files of tlnvse twenty odd com])anies were 
kept in one file room in different cabinets, did not have a 
file in that room of the plaintiff as a company; “those 
South American files contain correspondence relating to 
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tile business of tlie Soutli American companies, of which 
the An^lo-(V>lomhian Develojimeiit Company is one, and 
which, in turn, owns various ])roperties, and its various 
properties have* th(*ir own folders and subdivisions thereof, 
and I looked in all those folders and tiles”, and “we have 
a tile known as the Anu:lo-(’olombian Development (\)m- 
jiany tile, but that does not contain all of the corresiiondence 
relatini; to mines which may be owned by that company.” 
That Correspondence pertaining to a mine owned by the 
plaintitT would be ke])t in a sejiarate folder; that the 
search(‘s witness made did I’csult in bringing to litrht the 
letter of Xovember 7, ItHH, which bore the receipt mark 
of I)(‘C(‘mber 7, UHS, with certain enclosures; ”\Ve had that 
letter loni? before I made tin* search,” it was in the pos¬ 
session of the attorn(*y for plaintitT in this case, and had 
been kept in the tile in the accountiiiju: de])artment of the 
South American Cold cX IMatinum Conpiany; that the letter 
purported to have attached to it tive ditTertmt enclosures; 
that he found co])y of h*tt(‘r of daniuiry 21, of which ]dain- 
titT's attorney had tin* original, but found nothing that could 
positiv(‘ly identify as tin* extracts of jiccounts mentioned 
could not tind anythinii; that could positively identify as 
dos-i(*r do(*s not know what b(*com(* of those enclosuri*s, did 
not tind c(*rtain checks sii^ned ”.\n^lo-(\)lombian Develop¬ 
ment Com])any, by 1). C. Staph*ton, attorin*y”; those were 
in possession of plaintitT's said attorney at the time witness 
nnnh* the various searches; knows that tin* checks 
VX) w(*re sent up from Andairoya tin* center of ojierations 
in Colombia; that tln*y were sent at the tinn* the 
letter of Xovember 7, IIHS was sent, witin*ss was not in 
the employ of com])any at that time; has no |)ersonal knowl¬ 
edge wln*i-(* checks, mark(*d Kxhibit J2 and de, cann* from, 
that he made searches to which In* has i*eferred, at the re- 
(piest of plaintitT’s said attorney, the tirst time search was 
made in 1!)22, cannot give the exact date; that the tiles men¬ 
tioned have never been under witness' control or charge, 
has no res])onsibility for tln*m; taking the minute book, 
further said that there was a ])revious meeting of the stock¬ 
holders of the South American Cold Platinum Comi)any, 
at which Sta])leton was ])resent, that there was a previous 
meeting of the stockholders in October lOth 11)17, and a 
special meeting on June 26tli 11)11), at neither of which was 
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Sta])k*ton ])r(‘s(‘iit; that tliore is notliinij; in tlio minutes to 
in(li(*ati‘ whet Inn* Stapleton had or had not ])arted with his 
stock at the time of the special meetini>’; that the minute 
hook contains the meetings of the dii’(‘etors; tliat Sta])leton 
was not ])n‘sent at th(‘ nnuding of Fehrnary 9, 1917 when 
lie was nanuMl and ele(*t(‘d a director, hut he was ])resent at 
the nu‘etings of duly 9th. and Septemhei* 10th 1917; that the 
tr(*asnrei* snhinitted a cash stateiiUMit at those* meetings, and 
it a])pt‘ai's fi-oni the* minutes that he did then make reports 
as to linaneial transactions, that at the* directors’ meeting 
of duly 9th and S(‘p{(‘mlM‘r 10, 1917 and stockholders’ meet¬ 
ing e)r ()etoher 9, ItOS the* s(*('i'(‘tary ])r(‘S(‘nti‘d the reports of 
the* lh(‘si(lcnt and Trc'asnrer of the* Pacilic Metals (\)r])ora- 
tioii and ed* tin* South Anu‘rican (Jold & Platinum (’om])any 
shewing the linaneial conditions of those companies; that 
Loper was the s(*cretary of the me(*ting, and witness he- 
li(‘V(‘s In* was also s(‘ci‘etary of these* twe> e‘e)m])anie*s; that a 
e'ash slate'inent is niaele* jiart ed' the* minnte‘s eif the meetings 
ed' S(*pteinhe*i- loth, 1917, hut eleies ne)t a])])ear to he a state- 
ni(‘nt ed‘ the* financial ceinelitie)!! e)f the ce>m])any, 
PM) ine*re*ly the* cash ])Ositie)n sheiwing fnnels in hank, and 
elishmse‘ments maele since ])i*evie)ns elirectors’ meet¬ 
ing; that the*re‘ is ne)thing e*e)ntaine*el in the two elirecte)rs’ 
ine*e*tings anel the* enie* ste>e*khe)lde‘rs’ me*eting mentie)neel in- 
elie'ating tin* inde*hte*elm*ss eif Stapletein to the Seinth Amer- 
ie*an (lold A' Platinum (’eimpany e)r te) the* ])laintitT; anel the 
Senith Anie*i'ie‘an (ie»ld cV: Platinum (Viinpany e)wneel 100% of 
the* jdaintill’s steu'k at the* elate*s eif th(*s(* meetings. 

P>y Charles A. Mangell on re'eliree't e'xaininatiem, that the*r * 
is ne)thing in the* miniite*s eif anv eif the* thre*e nu*e*tings men- 
tienieel pnrpe)rting tei ele*al in any way with the linaneial ce)n- 
elitiem en* lmsine*ss ed' any kinel eif plaintiff; that in the 
se*ai‘e‘ln*s made* in the* Wai-(*he)use, witne‘ss e‘xamined all the 
Senith .\me‘rie‘an e'e»in])anies’ tiles anel ivcorels; that he 
thinks the* e*ane*e*lh*el che*e‘ks hereinl)e*fe)re re*fe*n‘e*el to were 
sent to plaint ill's atteirney hy TjO])er, pre)hahly sent by wit- 
ne*ss hims(*lf in Le)])e*r’s name, hut cannot say eh*{initely; te) 
lK*st ed' witne*ss's re*ce)lh*e*tie)n the*v e*anie frenn the* accemnt 
ing eh*pai*tnu*nt tei he sent to the attorney. 

That the minutes of the said directoi's’ meeting of duly 9, 
1917, show that “the Treasurer reported a cash statement 
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as of July 9, 1917, showing a halaiice of cash in hank 
amounting to $ 200 , 21 ^ 2 .hi,” 

That the minutes of the said directors' meeting of Se])- 
tember 19th, 1917, show tliat the “treasurer j)resented a cash 
statement of the com])any as at Se])tember 10th, 1917, which 
was a|)|)rov(*d and ordered aniu*xed to the minutes of tliis 
me(‘ting, initialed by the secretary thereof,” and that no 
fnrthei- tinancial statement of any kind pertaining to the 
])IaintilV is mentioned in tin* minutes of eitlier of said meet¬ 
ings, wliich said cash statement is as follows: 


“South American (Jold cV: IMatinnm Company, 
('ash StatenuMit from July to Sept. lU", 1917. 


July 9 ('ash in Bank . . . $27)0,31)2 G1 

197 Disbursements: 


Directors' Fees . $70 00 

Loan to Facilic Metals (’orj) 27),000 00 

Legal services, July and August 

i917 .. (iOO 00 

SnndrieJ . 4 77) 

- 27),()74 77) 


224,717 ys” 


By John B. McGee, by de])osition also taken in New Vork 
('ity on April 2y, 1!)27), that he is an accountant at til Broad¬ 
way, New Vork ('ity, with the plaintiff; has been connected 
with the interests that control the j)laintitf since January 
1917; that he was so employed at the time of the so-called 
consolidation of the (Jranger interests and ])laintiff; that if 
anv books had been turned over in connection with that con- 
solidation they would have come to witness, and nothing 
was turned over, inn* has anv books (d‘ account Ihmui Inrned 
over since; that he liad had some stat(‘ment from Marshall 
at Aiidagoya, which statements wen* sent to the aforesaid 
attorney; that the letters liave been lu*reinlu‘for(‘ set out of 
Se])tember 7 and S, and Xov. 22, 1917, contained “the tirst 
detinite information we had, according to my recollection,” 
regarding the details of the so-called Stapleton and Sus¬ 
pense accounts; that he has never seen the Stapleton check 
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stubs; tliat when tlie plaintiff was taken over by the 
Lewisobn interests, tliey sent down a new accountant, and 
Case and Marshall went down at that time, to take over 
tlu‘ inanaijenuMit and en.i*ineerini!: (Uids; that neitlun* witness 
nor bis oflic(‘ has receiv(*d from Ste])biton any information 
in explanation of either of the two accounts; witness him¬ 
self has ree(‘ivi‘d none. On cross examination, that witness 
has had ebari^i* of the South American work as accountant 
sinc(‘ IIMT, b(‘in,u’ em])loy(‘d by the (ieneral Development 
Com])any of which both Adol])h and Sam Tj(*wisohn are offi¬ 
cials; “We hav(‘ SOUK* eiyht or tmi miniiii!: companies in 
that ollici*. 'rh(‘ (buieral l)ev(‘lopm(*nt Com|)any simply acts 
as tile panuit company, tluit is all; but we do work for all 
these vaiious ?niniim companies;” of which one is the 
Dacilic Metals Corpoi’ation, and witness is in charge 
1!)S of the accounting with niiK* assistants under him; 

that prior to daimary 1!H7 witn(*ss’ em])loyer was 
“th(‘ (i(‘U(‘ral l)i‘V(‘lopment Cempauy, th(‘ Miami Com])any, 
th(‘ Keiu’lick Mining Company, Ltd. I\en*lick Mines Lim- 
it(‘d, I do not n‘call wh(‘th(‘i* some* of the oth(*r companies 
were iucorjiorated at that time or not,” was not em])loyed 
by plaintiff; thinks thi‘ Dacitic .M(*tals (Corporation acipiired 
the (1 ranger int(‘r(‘sts or claims to the ])ro])erty in (Colombia 
S(Uith Am(‘rica; that statimients received from Marshall at 
Andagova W(*n‘ received some* time in I)(‘cember 11)17 ac- 
cording to reciupt stamps on tin* l(*tters; that witn(‘ss took 
no part p(‘rsonally in thi‘ acijuisition of the (ii*ang(*r inter¬ 
ests; that tin* accounts and books (»f ])laintitf were kept in 
(Colombia; have m‘ver beem in witn(*ss’ charge or control, 
simply keeps transcripts of fCoPnnPijj hooks th(*y send us 
(‘ach month coj)i(‘s of Journal entries which arc* ])ostc*d in a 
set of books kc‘pt h(*i’e; that there was no details of the con¬ 
ditions of books oi‘ the Sta])h*ton account containc*d in the 
cable of (Case's of Marc'h 14, 11)17, it simply gave the figures 
of the account ; witness verv likelv saw Mai'shall’s letter of 
March 14, 11)17 when it came in; but it did not give* details; 
pay(*c‘'s names, etc., are not mentioned; that witness did not 
communicate* with Sta])leton about th(*s(* ac(*ounts nor did 

anvbodv under his attornev or dir(*ction. ()n redlrc*ct ex- 

• • • 

direct t*xamination, that it was not the province of witness 
or of his de])artm(*nt to communicate, with Stajiletcni, ami 
witness i(b*ntified cablegram and letter of March 14, 11)17, 
which have been set out hereinbefore. 
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By Elsie S. Dannatt, also ))y deposition taken in New 
York (’ity, on April l\S, BtiM, that slie is bookkeeper of the 
(iohl Fields American Development Company and has been 
for thirteen years, was at the time of the so-(*alh*d consolida¬ 
tion of the (iran.iri*!* and plaintilV int(*rests; that sin* <Ioes not 
know of anv hooks that wen* tiirm‘d oV(*r in Xew York on 
h(*half of tin* plaintiff at any time; the Stapleton cln‘ck stubs 
were nev(*r in his possession or as far as she knows in the 
j)ossession of anyone comn*cted with ln*r company; 
that he made* a s(*arch for them alxnit two years he- 
for(* Api’il *JS, Pd'J."), do<‘s not know positiv(*ly when it 
was; about two v(*ars ai^o sin* should sav. s(*ar»-ln*<l throiii»h- 
out the ollice wher(*ver tln*v could have h(*(‘n; that sin* has no 
information at all ev(*u at this tiiin* of the two Stapleteii 
accounts; has receiv(*d no information from Stapleton con- 
C(U*nin,ir tln‘m siuc(‘ tin* lu'iiinniui*’ of tin* y(*ar 11M7; that sin* 
made a search in In*!* own r(*coi(ls foi* the halauct* sh(*ets 
and monthly stat(‘ments ln‘i*eiuh(‘for(* iefei*r(‘d to, this 
about two months pi*ior to April 2S, 1S*_^■), hut sin* found 
none of them, ami heiui;: shown tin* cheeks di*awu by Staple- 

ton dat(‘d Xov. .‘>0, ItMT) to his own order ami (‘udoi*S(‘<l hv 

• 

him and F. Mai*sic in tin* sum of $1IH).()I), cln*ck dated 
tJanuary LMhh HMh to the ordi*!* of cash iu the sum of $l‘jr>.()(), 
(*udorsed by W. 11. Diiiuh*}', ,Ji*., clu'ck dated March *JS, 
191() to order of Joi*.! 4 :e Arboliada. iu the sum (»f JroO.Od 
(‘mlors(*d by Ai'boliada, Stapleton ami Diuiiley, <'heck dat(‘<l 
April 7th, llMti, to tin* oi*(h‘r of cash for $l*J7).nd, eudoi*S(*d 
bv Diui^h'V, cln*ck dat(*d Mav 27), IDUi, to or(h*r of (*ash iu 
the sum of $()d.d(), eudorst*d by Diniiley. cln‘ck dat(*d .lune 
23, Idlb to ordei* of cash in the sum of $ln().d() endors(*d 
bv Diimlev, cln‘ck dated dulv IS, Idlb to ord(*i* of cash, iu 
tin* sum of $7)0.00 (‘u<lorsed by Maisic, two checks dated 
August 3)0 lOlt) to the i*(*cord(*i’ of cash om* iu th(‘ sum of 
$7)0 and tin* oth(‘i* iu tin* sum of $7)1.04 both (‘iidoi’sed by 
^larsic, check <lat(‘d S(*ptemb(‘r 2, l!Mb iu the sum of $100.00 
to the oi'ch*!’ of cash eudoi sed by \\ . (1. F(*i*ry, check dated 
St‘ptt*mber 2b»th. 1010. to the »)rd<‘r of (*ash in the sum of 
$7)0.00 (‘iidorsed by Mai'^ic, check dated ()ctob(*r 30th. lOOl 
to the order of cash iu tin* sum of .$200.00 (*udors(‘d by 
Marsic, and check <lat(*d De(*embei* lib lOlti, to tin* or<h‘r 
of cash in the sum of $.‘10.00 emlor.sed by Marsi«‘, she sai<l 
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that (luring tlie period eoveriHl l)y those checks she was 
active cashier, and thereupon the following o(*cnrred: 

“(J. (’an von tell ns whether or not those checks, or anv 
of tluMii, W(‘re drawn hv Mr. Stapleton and turned into yon 
for the purpose of putting the company in funds? A. 
LM)() Xo, ahsolntely. 

“(jf. Was th(*re any custom or course of dealing of 
that sort with Mr. Stapleton? A. Never. 

On cross examination, that she was cashier dining the 
years llMf) and 191() of the (iold Fields American Develop- 
numt (’ompany, which acted as agents for the plaintiff, 
purchasing snp|)lies for the C^olomhian branch, but she 
could not say yes or no to th(‘ (jnestion whether it had 
supplied cash for the jmrpose of (‘nabling the olhcials of 
the plaintiff to draw checks; that these* checks about which 
she has jnst testilicMl W(‘r(‘ all drawn on a(*connt of the 
plaintiff; that if its account ran short, in need of deposits; 
that th(‘ (lold h’i(‘lds Am(‘rican I)(*vi‘lopment C’om})any 
might deposit money to its account, and th(‘n call upon the 
London ollice of plaintiff to reimburse it, but she do(*s not 
believe this ever occurred; that the (Jold Fi(‘lds Am(‘ricau 
Development (’om|)any obtained reimbursement for checks 
that it j)aid out for the purchase* of supplies or material 
for |)laintiff through t)laintiff’s London ollice, witness 
transferred the matter to her London ollice, that she does 
not recall ever, advancing cash for deposit to the order of 
plaintiff in order that its ollicials might draw on its account; 
that she was not keeping the l)ooks of plaintiff, ke])t an 
account of the pnrchas(‘s that were made by witn(*ss’ com¬ 
pany for the plaintiff, but tbe corporate books of the plain¬ 
tiff or of th(* (Jranger interests were never in her ])osses- 
sion and she |)ersonaly had nothing to do with the (con¬ 
solidation of the two companies, sin* simj)ly was bo()kk(*eper 
for the (lold Fields American Develojjinent Company, and 
sh(* had om* assistant, that since theiH* was no other book- 
keej)ei', in the ollice, if th(*r(* W(*re any accounts came in, 
she would hav(* seen them; though it was not h(*r business 
to receive books of tbe plaintiff’, the Facilic Metals Corpora¬ 
tion or (I ranger c()ni|)any; that the re(|nests to make 
searches came through Miss Desmond, made searches 


134 


ANGLO-COLOMBIAN DEVELOPMENT CO. VS. 


tliroii^lioiit tlu* office, the wliole olliec*, every inch of 
LM)1 tlu* olliee, tlie entire floor, files that were not uiuler her 
charge or control as well as tliose that wt*r(*; tliat slu* 
did not personaly make any re<|U(*st on Stapleton for any 
statement al)out his accounts, and had nothinir to do witli 
liis accounts exc(*pt as th(*y heloiiKod to the (Jold Fields 
American Development Company, any of the Ani^lo- 
('olom})ian l)ev(*lopm(*nt Company’s ac'counts W(‘r(* of 
interest to the (fold Fields American Company's London 
oflice, which she thinks had controlling int(‘rest in it, do(‘s 
not know, hnt slu* knows that the accounts were so closelv 
associated tlu*r(* that Mr. Sta])leton’s accounts if they cajne 
into tlu* office at all, would havi* come throuirh tlu* Cold 
Fields Anu*iican ollici*, any account of the plaintiff that 
Stapleton iniirht turn in, does not mean the purchases made 
hy Stapleton of mat<*rials for plaintitT, to lu* shipped to 
South America, for whi(*h witness' company was asked to 
pay, hut if In* turnetl in any account of the dealings of the 
plaintitT, “to onr New York otliiu*, they would naturaly 
come throuirh us, actin.ir as ajxents for" tlu* plaintitT, he 
mij^ht tuiii it over for the j)urpose of havinir it forward(*d 
to I.ondon if he turned it over at all, and thert*upon tlu* 
followinir oc(*urred: 

“(^). Was tlu*r(*any r(*ason in the world why Mr. Stapleton 
should turn over Aniilo-Colomhian Development ('ompany 
accounts to yon as hookkeepei* foi* tlu* Coldfc/lds American 
Developnu*nt ('ompany ! A. Yes, because we were actiuu: as 
ajrents for the An,irlo-('olomhiau Development (’ompany. 

That onlv had reference to accounts where von W(*r(* 
aski*d to ])Ut np the immey to purchase mat(*rial, did it not / 
A. Xo. That was all we ev(*r exp(*nded money foi*. 3'hat 
is what we ])rinci])ally ex]iended moiu‘y for, but we did take 
can* of An.i!:lo-('olombian Developnu*nt (’ompanv affairs iu 
New York. 

AVhat do vou mean bv that? What afTaii’s? A. Anv 

busiiu*ss that thev nYmht have in X(*w York citv. 

• • ' • 

2012 "(j>. Which reipiired the payment of money? A. 

Which r(*<|uir(‘d either the payment of money or 
supervision, when Mr. Sta])leton was not in town." 

In other words, that witness' company acted as tinancial 
agent when necessary, in Xew York, for the j)laintitT, and 
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provided funds when needed by Stapleton or any other 
official of i)laintitT for llie purchase of materials for it, but 
witness is referring to any accounts that he might have 
turned over or ought to have turned over, Stapleton never 
turned over anv accounts that witness knows of; that wit- 
ness did not kee]) Mr. Stapleton’s check book, was not sup¬ 
posed to kee]) his check stii])s, did not have the possession 
or control over the checks that he drew for plaintitY, or 
stubs to those checks, never had possession of them, that 
the only reason why balance sheets showing business of 
j)laintitT in South America should be turned over to witness, 
would b(‘ tV)r transmission to London office; that she does 
not know whether it was the custom or not of ])laintifT’s 
office in South Amei’ica to send to witness’s office balance 
sheets of their books in South America solely for the ])ur- 
])ose of having them transmitted to London, and she does 
not know whether the (’olombian office sent balance sheets 
direct to London office, and bv her answer on direct ex- 
aimination she simply means “she looked among the rec¬ 
ords to see if there were anv balance sheets that could bv 

• » 

anv possibilitv have been sent from the (’olombian office 
of the Anglo-(’olombian Development (’om])any” to witness’ 
comj)any for the purpose of transmission to London, and 
slii‘ did not find anv such. 

On redir(‘ct examination, that she did not find any balance 
sheets or statennuits whetluM’ send np for the purpose' of 
transmission to London, or sent for any other purpz/rpose, 
and that there was not to her knowledge any other agent of 
])laintitT in Xew York than the (lold Fields American De¬ 
velopment Company, and from time to time, Mr. Stapleton. 


203 By Homer L. H. Reinig, that he has been employed 
by the (iciK'ral Development (’om])any for seven 
years, in the accounting department as checker; that he 
was re<|uested by Magnell and Wallace, the latter of whom 
is now tlead, to make a search for the Stapleton check stubs 
and nionthlv statenu'iits and balances sheets; that he made 
a s(‘arch with Wallace around the end of October 1024 and 
for Magnell on November 3rd, 1924, that with Wallace he 
searched the vault and safe in the accounting department 
and there was no other ])lace he could have searched 
through; that on November 3, 1924 he made a search with 
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Magnell in the warcliniisD; that <ni both occasions he made 
a very thoroni^h search; tluoi* was nothin,ir he conhl have 
gone through to find them that he did not go through; that 
he mad(* tin* search with Wallace hetore he searched with 
Magnell, shonld say it was ()ctoh(‘r, does not renu'inher 
otT hand when Wallace died, hiit if Wallace di(‘d in dnly, 
11)24 savs that search must have been made before Jnlv. 
On cross examination. In* said that he was em])loyed as 
clerk in the cln*cking department, checking accounts, that 
search was made among the tiles, reconls of the (leiieral 
Development (Vnnpany; on r(*dii‘ect examination that it 
was not limit(*d to tin* tiles of the (b*neral I)evelo])ment 
('omj)any; but all tih*s that they conld possibly hav(* been 
put into. 

By Emory H. Westlake, that he i^ a,g(*nt for plaintitT in 
this country, nn(h*r power of attorney from London Board, 
which power of attorin*y In* prodiic(‘d and has lH*i‘n her(*in- 
before r(*f(*ia’(*d to and set out; that ])rior to the consolida¬ 
tion or sah* of tin* plaintitT, the (i(*neral Development Com¬ 
pany had an o|)ti(»n in connection with tin* sf» called (Iranger 
interests, which had (*xplor(*d nnd(*r that option; witness 
was in general chargi* of tin* (‘ngine(‘rs and the direction 
of the engiin*(*rs making the (‘xplorations; tin* (iein*ral D(*- 
v(*lopnn*nt (’ompany t*X(*r(*is(*d its o])tion; does not remem¬ 
ber whether it was transferr(*d to the Pacific Metals Corpo¬ 
ration oi* to tin* (icin*ral D(*velopnn‘nt Co. bnt the 
204 ])rop(‘rti(*s finally land(*d in the Pacific .M(*fals Cor])o- 
rafion, fhat the purpose of the oi’ganization of the 
Pacific* .M(*tals Corporation was to accjiiire and hold the 
(irang(*r int(*r(‘sts, and tin* (*xp(*nscs of the (ieneral Develop¬ 
ment ('ompany in connection with the (*xt)loration work 
were* i'(*imbnrsed hy sto(*k of tin* Pacific .M(*tals (Corpora¬ 
tion, rec(*ivt*d moi*e than the controlling inten*st, bnt not 
all of the stock; that witin*ss was conn(*ct<*d with the 
organization (»f tin* Sontli Ann*ri(*an Cold Platinum (Com¬ 
pany which was to consolidate tin* ])]’operti(*s of the Pacific 
M(*tals ('orpoi’ation with tln*se of the plaintitT; and fin* 
South American Cold cV: Platinum (Com])any acquired all of 
the holdings of the C(‘in*ral Dev(*lo])ment (Company in the 
Pacific Metals (Cor])oration and the Ceneral Dev(*lopment 
Company received the controlling interest, together with 


STELLA HAMILTON STAPLETON, EX., ETC. 


137 


tlio L(‘wisolin Brotlu'rs, iii tin* stock of the South American 
(iohl I Mat ilium Company; that on the occasion when it 
was (lcsir(‘(I to Moat tln‘ issue of .’)()(),()0() shares of common 
cajiital stock of the South Anu'rican (iold & Platinum Com¬ 
pany, which had Ihmui acquired hy Adolph Lewisohn & Sons 
and lj(*wisohn Brothers, two jiartino’ships, Sta])leton owned 
in the neii'hhorhood of 20,(M)() shares of that company’s 
stock, witness thinks the two ])artnerships accpiired the 
Sta})leton stock, thouii'h witness was not connected with 
(‘itlier on(‘ of those tirins; knows who conducted the nego¬ 
tiations for the purchase of tin' stock, it was McDougall 
who is now dead; as to whetlu'r McDougal was the only 
oiu' who had anything to do with it, thinks Lo])(‘r may have 
])ossil>ly atli'iided to tlu' linal consnin-ation of the sale, but 
thinks tin' arrangenn'iits for tin' acquisition of the shares 
were all made hy M(d)ongall as far as he ri'inemliers; that 
witiK'ss was then vic(‘-presi<l('nt of the South American 
(lold iV: Platinnin Company; his connection with plaintiff 
was ninh'r ])ow(‘r of attorin'y ahov(' nn'iitioin'd; he was 
presich'iit of tin' Cia Minera Choco Pa(*itico and vice-])resi- 
deiit of the Pacilic Metals Corporation; that neither 
MOf) M(d)ongall inu* Lopcu* in conin'ction with this negotia¬ 
tions rc'pri'sented in any way tin' South American 
Cold cV: Platinnin Company, the Miin'ra Choco IMicifico, 
the Pacilico Mc'tals Corjioration or ])laintitT, and witness 
had no conin'ction with tin' Cold Fii'lds American Develop- 
nu'iit Company or tin' Consolidated of the Cold Fields of 
South Africa; in'Vi'r has had any connection with either of 
the two last nn'iitioin'd ('ompanii's; that witness jiersonally 
dirc'ctc'd tin' matter of tin' in'gotiation, on Ix'half of the 
.Vnn'rican interi'sts, for tin' consolidation or ])urchase of 
the Pacific Mi'tals Corporation inti'rests and the Crauger 
int(‘rests on tin' one hand, and tin* ])laintiff’s interests on 
the other, whieh n'snlti'd in tin' formation of the South 
American Cold cV: Platinum Com])any; that no hooks of 
account wi'n' tnrin'd over to witness on lu'half of the jilain- 
tilT when tin* negotiations wi'ri' consum-ated or afterwards; 
do('s not n'call ('V(‘r si'i'ing any hooks of account of ])lain- 
tilT; that if hooks had Ix'C'ii turned ov('r to the American 
inteiH'sts or to the South American Cold & IMatinum Com- 


jiany, witin'ss or the Tn'asun'r of that company, would 
liave been the person to whom they should have been turned 
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over, could not tell witlnuit lookini^ it up who was Treasurer 
at that time, may have been witness hims(‘lt‘, hut in due 

course thev would have Ihhmi rec(*ived hv Mcdee who would 

• • 

have direct custody of them; that in a couv(*rsatiou between 
witness and Stapleton the latter said to witness that state- 
immts had from time to time Immmi srnit to him, fi'om the 
camp at Aiida.noya, but that recently he had bemi travc‘Hin.n‘ 
around, and in fact he had not botlnuH'd to open some of 
th(‘ mail that had c(»me from then*, and the letter written 
to Stapleton on February 19, 1917 which is alrt‘ady set out 
ln*rein, was written because* of tin* stat<‘m(*nt so made bv 
Sta])h‘ton that prior to the receipt of cabh*u:ram of .March 
14, 1917, which is already se*! out, witness had no informa¬ 
tion what(‘V(‘r with r(*s])ect to tin* (‘xistence* of Sta]»letoiFs 
account or the suspense* ae'ceennt, have* ne*ve*r he*arel e)f (*itht‘r 
e)f the*m: that witne*ss hael a le*nirthy intervie*w with 
‘Job Staph'teui in the* eellice* e>f the* (Jeelel Fie*lels .\merie*an 
Feunpany in the* Woe)lwe)rth Ibiilelini*: eui eu* abe)ut 
Xove*mbe*r J, IJtlb ele*alinn' with Staple*tem*s further 
re*spe)nsibilitie*s for plaintilT, in whie*h Staple*te)n re‘marke*el 
seve*ral time*s elurinu' e‘onve*i'sation whie*h was meestlv on 
pne*>tie»ns of e*eun|)any’s pre)pe*rtie*s in South Ame*rica that 
he*i-e*afte*r he* hael no fnrthe*i- re*s])e)nsibility in the matter, 
and witne‘ss e-endd eh) the* ween'vini!: freem neew e)n ; that the 
le*tte*r e)f .Api-il Ibtli, l!n7 writte*n by the witne*ss tor the 
Seeiith .\me‘rie-an (leehl cV: Flatinnm Feempany anel aelelr(*ssed 
tee plaintilVat Le>nele)n whie-li has ali’e‘aely be*e*n set e)ut herein, 
was e*ntiie*ly base*el een e*e*rtain iufe)rmatieen that hael been re- 
e*e*ive*el freem Fe)le)mbia, ill the* le'tte*r e)f Mare*h 14, l!tl7 freim 
.Marshall, whie*h has be*e*n stam])e*el re*e*e*ive*el April 13, 1917, 
anel alre*aely se*t eent he*re*in. 

'riiat e)the*r than what is se*t eeiit in the* le*tte*r e)f .March 14, 
l!tl7 hael ne) infeermatieni whate‘Ve*i' e*e)ne*e*rninn‘ the*se twe) 
ae*e-e)unts, pi'ieer tee the* re*e‘e‘ij)t eef the* le*ttei*s eef Se*])tember 
7th anel Septe‘mbe*r Sth anel Xe)ve*mbe*r JJ, lltl7, he‘reinbe- 
feere* se*t eint : that witne*ss has m*ve*r see*n the Sta])lete)n 
e*he*ck stubs: that in the* S])rin]H‘ eef 1!)17 the*iv was a ce)mj)lete 
e*hanuv* in the* peTson-e*! in Fe)le)mbia, e'hanue* in mana.ij:e- 
ment, the* feirmer manager whe) hael been emt)le)yed by the 
Fn.irlish manai;e‘ment le*ft anel .Marshall was put in charge, 
the be)e)kkeeper alse) l(*ft anel a new be)e)kke*e‘])er was put in, 
a ce)mplete change in all e)f what might be termetl the staff 
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oflicials; tliat when tlio l iiitiHl States entered the War, the 
United States (lovernnient was very very anxious to get 
platiniiin, and “we endeavored to imjirove onr operations 
to prodne(‘ as inneh ])latiniiin as possilile,” were ])ntting in 
a n(‘W dredge and endeavoring to ship tlie parts down and 
to o|)(‘rat(* tlK‘ other dredge with the greatest possible effi¬ 
ciency, in g(MU‘ral to accelerate the operations as much as 
possihh‘, so as to get tlie company really on a j)roducing 
basis; do(‘s not think that at the time ol‘ the receij)t of the 
lettio’s of Septemlu'i* Ttli and Sth and Xovemlier 22, 
207 1017 anyone had any knowledge of the efforts to 

clear up the disputed accounts with Stapleton ex¬ 
cept witness who had discnss(‘d it with .McDongall about 
it a little bit, and witness was in charge of the matter; had 
not authorized anyone* to do anything with Stapleton, the 
accounling (l(‘])artineiit had the accounts which came up 
from Colombia, presnm(‘s thi‘y saw these letters; witness 
is not sure he saw oik* or two of the l(*tt(*rs, thinks In* saw the 
tirst one that cane* up fi'oin Marshall, must have seen that 
b(*cause* wrote a lett(*r about it, is not prepared to swear 
that — saw tin* Xoveniher oi' S(*pt(*inb(*r l(*tters; when they 
came up that they ha<l no identilication marks to show that 
Ik* saw tlK*ni, (hK*s not r(*calt i(*ally se(*ing them; that dur¬ 
ing the* y(*ars 1!M7 and IIMS witiK*ss was vic(*-president of 
the* 'r(*inK*ss(‘e Copper Company, had entire* e*harge e)f its 
ope*rations, as we*ll as of the* ope*rations eef the Seenth Ameri¬ 
can tiold cV: Clatinnin Company; that the 'renne*ssee (.’opper 
Company was preielneniig ceepper anel suli)huric aciel, anel the 
Senith AnK*rican Colei c'c IMatimini Ce)mpany was pre)elucing 
platinnni; that the* 'rennesse*e* Ce>pper Ce)mpany was the 
largest snlphnrie* aciel pre)elne‘e*r in the* I nite*el States, and 
was the* lai’ge*st iiwelivielnal pi^odne'e*!*, and the Se>uth Ameri¬ 
can Colei A' Idatinnni was the* large*st inelivielual pre)elucer of 
platinnni in the* weirlel, ICissia having cle)seel eleiwn; that 
platinum anel snlplmrie* ae'iel we*re* absolutely nece‘ssary te) 
the War 1 )e*pai'tnK*nt in the* pre)elne*tie)n e)f e*xple)sives; that 
“we hael IK) elire*e‘t e-e)nne‘e*tiem with the Cnite*el States Ce)V- 
e‘rnnK‘nt, hut the*y we‘re‘ urging us te) jireielue'e* all pe)ssible e)f 
he)lh;“ that the* pi'e)elnctieen e)f sulphuric aciel anel platinum 
in the* light e)f the* ele*manel by the I niteel States Ceevernment 
assunn'el parame)unt impe)rtance* e)ve*r the* eijicratieins of the 
business affairs with which witness was connected; that 
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there was no otli(*r oflieial to whom tin* matter ot* straighten- 
inu: out the Stapleton aeeonnts eouhl have hccn turned over 
at that time; that tlie ofliee toree of witness' eom- 
‘JOS panies was (lisrn])t(‘d on account (d* enlistments, draft 
calls and etc., more than of the ollice force and 

statT havinu: enlisted or been drafted; that witness had a 
conversation with Stapleton at witness* otlice in the month 
of March 1017, and believes Stapleton was in Xew York a 
couple of times that year, saw him at the me(*tin^s of the 
directors of the South Amei’ican (Jold iV: IMatinnm C'om- 
pany (ni July !Mh, 1!U7 and September loth l!n7; but only 
saw him, on th(‘se three occasions dnrinn- the vears 11117 
and lOlS; diil not hav(‘ sufliciimt particulars to then discuss 
the acc(mnts with him; that witness was m)t present at tin* 
stockholders' nu‘i‘tin,ii-of the South Anu‘rican (lold Plati¬ 
num ('ompany on (Ictober 11, IIHS, had lH‘(‘n at tin* ofliee 
the day befort* and wln*n In* h*ft he expecti'd to att«*nd that 
meeting;', but was ill; that —did ind ex]K*ct Stai)h*ton to at¬ 
tend the nieetini^, then* was nobody (dsi* familiar with the 
Staph*ton matt(*r to take it np with Stapleton; thinks the 
cabb*icram (»f (Ictober -S, lUlS was pi'obably sent at Pder's 
sn,unrest ion; thinks probably it was (Joldmark insti*ad of 
M(h*r, anvwav it was an attorin*v with whom witness con- 
suited with relation to tin* mattt*r; in n*ply to which cable- 
li'ram received lett(‘r of Xovemb(*r 7, IIHS, whii'h it had been 
testilied was received 1 )(*c(*mber ‘J‘J, lUlS; is practically sure 
that it must havt* b(*en sent to (loldmark in view of tin* fact 
that it I’clers to cable sent at (loldmark's su,i^.i*(*stion; that 
cabh* of ()ctob(‘r ‘JS, 1111 iS was b(*iiinninu‘ of tin* effoi’t to col- 
l(‘ct evid(‘nce for tin* purpose of Miit auainst Staph*ton, un¬ 
able to say that the contents of tin* lettei* of Xovembi*!’ 7, 
PUS were* (*V(*i‘ communicate*d to Staph*ton, because Staple- 
ton cann* to Xi‘W York from time to time, and witness was 
exj>ectini*' durinin’ the next tew months t(> s(‘t* him in Xew 
York and take np tin* matt(*r with him; that prior to send¬ 
ing' cable* of ()e*tobe‘r *JS, 1!>1S, w(*r(* mere*ly end(*avorin.i:: to 
i*(‘t information so that matte*!* e'ould be* take*n up with Sta- 
ph*ton, suppos(*d it would be* ad.just(*el; that after 
‘JOP i*e*e*e*ipt of e*abl(* of March 14, 1!)17 re*ce*ive*el in) infor¬ 
mation from Staple*t(ni e*xplanatory of the* subject 
matt(*r of e*ithe‘r of the* two dis])ute*d ae'counts, other than 
Sta})le*ton's letter e)f July 17, 1P17 in which he said “Many 
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of the items in the list you liave sent me are recognized. 
Some are j)ersonal and some are not;” that first hecame 
linally convinc(‘d would have to hrini;: suit ai*ainst Stapleton 
in the latter ])art of the year 11)18, on receii)t of letter of 
Xoveinher 7, 11)18, and after heiiii*’ so convinced, never knew 
of Stapleton heiiii*’ present in Xew York. 

By cross examination, witness first met Stapleton about 
11)14, witm‘ss was not tluMi connected with plaintiff, was 
doiiiii: dev(‘lopm(‘nt woi*k in Colombia; thinks Sta])leton had 
the title of (baieral Mana^(‘r of the ])laintiff; witness was 
woi’kini*’ for the (Jeneral I)evelo])ment (>\)m])any who had 
the (iran;L*(‘r int(‘r(‘st ; so far as recollects witness met Sta¬ 
pleton not more* than thi-ee time's prior to IDlb, the com- 
j)any he was with thon.iL*ht W(*ll of him; that after the South 
Anu'rican (Jold cV: IMatinnm Company was or<*anized wit 
ness became its Yre'asni’i'r, and possibly vice-preside'nt, is 
not sure' Just as to date's, that witness himself e*e)nelucteel tee 
a lari»e exte'iit the nciiotiatieens whie*h resnlteel in the' jmr- 
e'hase of ])laintiff by the' Se)nth Ame'i-ie*an (Jeelel 6c IMatimim 
Cennpany, e*onelncteel the' ne',t»e)tiatie)ns with Ije)rel Briid- 
benirne' and Med)on,iial in Xew Ven k; after the ne^e)tiatie)ns 
we'i’e' ])ut thre)u,ii‘h plaintiff elid ne)t tni’ii over any be)e)ks 
in Xew Ve)rk; all the' beeoks in Ce)lombia were tnrneel e)ve*r 
to the' ne'w maiiaiiement the'i’e', that the' Se)nth Amei’ican 
Cold cV: Blatinnni Cennpany de)e's neet e)perate in (V)lombia, 
the* ])laintiff is still the* ce)mpany de)wn thei'e; that the South 
Aniciie'an (le)ld iV: Platinum Company e*arries ein its e)j)era- 
tions in Colombia in the* name* e)f the* ])laintiff, anel the Cia 
Mine*i*a Che)e*o Ihienfie-ao, which is a snbsidiai v eef the Pacific 
Me'tals ('(O’poration; that witne*ss was never at any time an 
olhe'ial e)f the* plaintiff; that whe'ii the ce)nsolielatie)n was put 
thi*on,i*h, the* South Ame'i-ie*an (Jeeld cV: Platinum (Vem- 
1210 ])any eliel ne)t have* a i‘e*pre*se*ntative* in Leendeni e)r a 
e*omi)any‘re*pre*se*ntin.u’ it there; that ae*e*e)relini>; te) the* 
Piiiiilish law the* Lemeleni beneks wei’e reepiireel te) be* kept in 
Lonelon; re*e‘e*ive‘d a state*me*nt freem Lenieh)!! as te) the* assets 
anel liabilitie's e)f the* e‘e)m])any jinel thinks re*e'e*ive‘el balance 
sheets fre)m time* te) time, ele)e*s ne)t think he* i'e*e'e*ive*el tlie'in, 

his re*e*olle*ctie)n is re*e*e*ive*el eeiilv state*me*nts e)f assets anel 

• 

liabilities e'xistiiii*- at that time; there was ne)thin,iL»' in there* 
to show the existini*- acce)unt of iilaintiff ai;ainst Stai)lete)n; 
that witness’first information of the Stapleton and susjiense 
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accounts was cal»lcii:ram of Mai’cli 14lli, 1917 from Colom¬ 
bia, did not know an<I did not learn from those stmt down 
to (’olomhia in cliarirc of plaintilT's business that Stajjletoii 
bad been in tin* habit of sptMidini; money (ni ladialf of the 
plaintiff and that such charires W(‘i‘e placed in the snspensi* 
account, until Sta])h*ton furnished Colombia bookkeepm* 
with iHM'essaiv infoiniation t(» allocate the chaj’u:i*s, and 
oidv leai'iied of it bv the cable; (’annini** said soinethinu: 
about it much later, witness was not advised tlnu’eof for a 
lonir time* aft(‘i’ tin* consolidation to(>k place*; it is fact that 
for over two vears after the South Ann*rican Cold vV Clati- 
nnm Company took ove*!* tin* plaintiif witm*ss ho])ed that 
Staph*ton wonhl he* abb* to (*X])lain tin* two accounts, and 
b(*li(*V(*d such would be* tin* fact until tin* (*nd of ItM.S; that 
dni'intr tin* time* of tin* in*u’otiation foi" tin* purchase* e)f 
plaintitf's pre)pe*rty, witness iin|nii*e*<l paitie*nlarly inte» its 
ass(*ts ainl liabilitie*s, ainl j‘(*ce*ive*el a state*ment abend them; 
ne>t frenn tin* Cedennbian e>nie*e* e>f plaintiff, thinks the* endy 
state*nn*nt re*e'e*ive*el was possibly frenn Mcl)eni.i>al staling 
the* liabilitie*s; we* wt*i*(* inte*re*ste*el nnn’e* in the* liabilitie*s ainl 
tln*se* twe» ae*e*onnts eliel ne>t a]»])e*ar in tin* state*me*nt snp- 
plie*el, e-endel ne»t te*ll whetln*!* tln*re* was any sne*h ae*e*e)nnt eni 
tin* ben»ks e)f plaintitV at that time*, tin* ae*e'enint must have 
b(*en in (’edennbia, be*e'anse* re*e*e*iv(*el weirel ed* it late*r, but 
in*ge»tiatienis teM)k |dae*e* in Xe*w Ve)rk, ainl “enir )>rin- 
211 cipal inte*re*st was in le*arning wln*the*r tln*y Innl any 
e)ntstaneling liabilitie*s whie*h we* might have tei clean 
up afti*r we* teeeek e)Ve*r the* ste)e*k ed‘ the* e*e)nipany", ainl tliey 
sim])ly fnrnishe*el ns with a brie*f state*nie*nt stating in tln*ir 
eepinieni what the* liabilities we*re*; witne*ss eliel not ask 
whethe*r Ceihnnbia se*nt nienitldv state*nn*nts tee Lennleni eellie'e*, 
but assnme‘el that any we*ll run e*enn*e*rn wendel ele> that, eliel 
ne)t kneew it, but assnme*el that the*v eliel; at the* time* e)f the* 
negeitiatienis neithiiig was saiel abend tin* Staph*te)n steeck, 
neithing whate*ve*r abend his interests in ])laintitf, witness 
never kne*w anvthiiig abend it, re*e*e*ive*el frenn Lennhni eeflie'e 
e^f ])laintitf all state*me*nts ele*manele*el ed* it ainl when in the 
e'onrse eef testinnniy witin*ss has nse*el the* e*X))re*ssion “we*" 
he refers te> “We here in Xew Veirk e)ftice" eef the* Seenth 
American (Jedel Platinum Ceniipany; that at the time 
when thought ainl ])e*lieveel all that was ne*e*e*ssary tee 
straighten end the sns])ense ac(*e)nnt anel personal ac- 
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count was information to allocate the different items, Sta¬ 
pleton had written witness on duly 17, 1917 that if he suj)- 
plied him with a list of the checks ,i*ivin.i»’ dates and amounts, 
he could assist, and in res])onse to that statement from 
Sta])leton obtained a list of the checks drawn and signed 
by him on the National Park Bank as agent of plaintitf; 


received a letter containini>‘ tlu‘ list of checks on December 


7, 1918; witness being asked why he did not send list to 
Stapleton, replied “1 had previously told the Accounting 
Department to get all the information they could about the 
mattei* and submit it to .Mr. Sta])leton,'’ does not know as 
matter of fact that they n(‘V(‘r did submit it, witness did 
not send it to him, does not know whether the accounting 
de])artment did or not, witness iiKpiired whether they 
212 <lid so, does not know that the information was sent. 


and when iiupiircMl of the accounting department it 
did not seem to b(‘ sure about th(‘ last letter, i‘emember(*d 
scniding some letter but did not secnn to be sure about the list 
of clK‘cks, witiu‘ss. did not personally send the list, does not 
know that it was (‘ver send, does not know that it was not 


sent, instiMieted tin* accounting department to try to 
straighten out tin* account with Stapleton, Sta])teton had 
written witness p(*rsonally saying that if had that iid'orma- 
tion In* would lx* abb* to give necessarv information to alio- 
call* tin* two accounts, and in i‘(*spons(* to letter of July 17, 
1917 witin‘ss ask(*d for the checks and obtained same, did 


not ])ersonally send them to Sta])leton, cannot sw(*ai’ that 
it was s(*nt, do(‘s not know that any co])y was ever sent, and 
in r(*])ly to the ipiestion “why was it not s(*nt to him, if 
yon know,” the witness said “Well, 1 was ho])ing that Mi'. 
Staph*ton would (‘ome to New York and we would take it. 
up. That would bi* my only answer at the ])resent time;” 
that he submitt(*d tin* matter to a lawyei*, getting such in- 
foiination as could, bearing on possible suit, cannot say 
that they did not s(*nd it to Stapleton because had sub¬ 
mitted tin* matter to a lawyer with view to commencing suit, 
“If Ml*. Sta])l(*ton had come ln*re, 1 would have taken the 
inattei* nj) with him, showing him the statement, certainly, 
'riieri* was some doubt as to just where he was,” he was in 
New York considerably previous to receipt of that letter 
and witness was in Washington several times during the 
'years 1!)17 and lf)18, witness learned Stapleton’s jierma- 
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address in AVasldn.nton at soitk* time, but does not 
knew whether this was in l!tl7 or UHS; that witness does 
not recall Staphdon’s tidi'ni’ams t(» Lojxu* ol* Fehrnarv 2(t 
11)17, statinir that Ids pin-inainnit address is lhl7 Massa¬ 
chusetts Ave, Wasliinuton, D. (hut alttu’ tin* date of the 
teleiri’am “w(* a<ldi’essed letters to him there;" that diirinix 
1!)17 and IhhS, witness came to Washiniiton on hnsini*ss 
ot* his com])any, did not see Stapletcm on any of the 
‘Jl,‘> visits, made no etT<H't to see him, altlnmuh knew all 
the tim(‘ that witness himsell' was the oidv om* hav- 
inn* charue of the two accounts, foi- |)laintiff, “(*very time I 
was in Washiniiton, I was veiw urii:<‘ntly (*m])loyed. 1 was 

onlv th(‘i*e one dav at a time, and I nevm* had anv tinu* to 
• • • 

1(0 U]) to .Mr. Stapleton's hous(‘. I do not know wlnu’e it 
is." “.My recoll(‘ction is that I called .Mr. Stapletcm on tin* 
tele])hon(‘ once hnt he was not at home, he was out of tin* 
city;" that it was sonn* time during that period of 1!)17 and 
IDIH, shonld say 1!)1S; “I think it was in the spline (H* 
snmm(*r"; that up to latt(‘r )»art of 1!)1S (nily infoiination 
about these two accounts which witness had was tin* cahh* 
messaKe (»f ('as(* of .March 14, 11)17, and letter of same 
date, and tin* tliret* h‘ttei’s of S<‘j>temher 7tli and Sth and 
Xovemher ‘J*J, 1!)17; t‘ach lH*inK accom])ani(‘<l by a statenn*nt 
of Staph‘ton's account as ln*i*einhefoi‘e set out; that In* 
wrote* to Stajdeton a h“tt(*i* at l(il7 .Massachusetts .\vemn*, 
Washington, I). ('. of .Inly 14, 11)17, (‘nclosinu- (*opies of 
both tin* p(‘rs(nial ainl sus])e*ns(* accounts, a de*tail(‘<l stati*- 
nn*nt of tln*m, and sinned lettei’ as tri‘asur(*r (d* tin* South 
.American (Jold cV: IMatiimm ('ompany; that win*!! witness 
received these l(*tters and when he wrote* to Stapl(*ton on 
,Iuly 14, 1!)17, In* Innl no ])ei’sonal knowh‘d.i'(* at all of any- 
thinn: about tin* ac(*ounts, all In* knows about tin* Sta])h*ton 
accounts ai‘(* the ]>a])ers which have* he*en suhmitteel in evi- 
eK‘ne*e; has ne) ])t‘rse)nal kne>wle*elne‘ ed‘ any e*xpense e)i‘ salary 
ae*counts e»f Staple*te)n e)tln*r than tin* ae*ce)unts inve)lveel in 
this suit ; that e)wini( te) war e'enniitienis witne*ss was tin* eudy 
e)ne familiar with tin* niatte*r e>f tin* se*tth*nn*nt e)f these ac¬ 
counts, hut witne*ss eliel ne)t kne>w that that se*ttte*nn*nt in- 
volveel an adjustment e)f salary ainl expense acce)unts feu- 
Stapleton; did not kne)w the state e)f his acce)unts at all ex¬ 
cept wliat was received from .Andaoroya e)flice, diel not know 
the state of Ids salary account at all, eu- his expense account, ‘ 
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so far as witness knew Stapleton had drawn his salary up 
to the date of leaving the company; witness knew 
21 t tliat Stapleton was claiming that tliere was $1,000 
additional salary due him and ind i)aid in February 
1917; had drawn tliat check himself; witness does not think 
that $1,000.00 was ever paid him; understood that Stapleton 
terminated his contract himself in November 1916, 
215 vet ask(‘d .McDoniiall to give him notice in the earlv 
part of 1917, notice called for hv the conti’act, because 
after he had said to witness that he had no further respon¬ 
sibility (M- conm‘ction with the company, he turned up with 
a claim for salary; that after the consolidation the South 
American (lold IMatinnm Company caJO'icMl on such little 
biisiiK'ss as ])laintilT had, there was not much, there was 
practically no business to lx* transacted and plaintiff merely 
(►wikmI some propinly down tliei’c and it was the Pacific 
M(‘ta]s (’orporation that was really actively operating and 
its manager was snp])osed to look aftei* both the Pacific 
Metals Corporation and plaintiff, the latter was not con- 
<lncting any (►])(‘rations and in fact it has not ever since 
tlnm; that the statennmts contained in witness’ h*tter of 
A])ril 16, 1917 to plaintiff in London were based entirely 
upon information fniiiislnxl by Marshall's lett(‘r and cables 
of March 14, 1917 that at the time of McDongall’s negoti;i- 
ti(m foi* tin* ])nrchase of Stapleton’s stock, McDougall was 
not an olhcial, though In* mav have been a dii‘(*ctor of tin* 
South Ameiiean (btid cV: Platinum Conipany and was not 
dir(‘ctly connected with the ])laintiff and to the (|ueslion “lie 
had prioi’ to that tinu* betm an olhcial of the Anglo-C’ohmi- 
bian I)(‘V(‘lopment Com))any, had he not/” witness replied 
“No. H(‘ was—it was a mixed-np cor])orat(* organization. 
Lh(‘ (ioldri(‘hls American I)(‘velopment Company were the 
secretaries, as they call them in Fngland, of tin* Consoli¬ 
dated Coldfields of Soutli Africa, Ltd. which, in turn, had 
previously owned tin* Anglo-(’olombian D(‘V(‘lopment Com¬ 
pany:” thinks McDougall was a manager oi’ om* of them, 
of tin* (ioldfi(‘lds Amm’ican Development Company; they 
had a committee of three maiuigers which is snp})Osed to 
run th(‘ir affairs in this country, and .Mr. McDougall was 
one of them; that at the time of the consolidation there 
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was a clian^p <»f personal and tliv rt‘si<k*iit iiianagi*r 
*J16 (’iitl)ill was rej)la(*i*d by Marshall, Canning the 
acconntant was also replaced, and the consulting en¬ 
gineers were clianged: does not know that Sta])leton hail 
any balance sh(*ets, which wen* prepared in London and 
were the coni])let(* re])orts of the company, bnt he was sup¬ 
posed to hav(* ac(*(‘ss to the data that was available at An- 
dagoya; what Stapleton said (Ui the snbj(‘ct of tin* inti‘r- 
view of Xovember 2, IIM!) was “that he had i*eceiv(*d vari¬ 
ous data regai'ding tin* accounts at Colombia from time to 
time, and had b(*en travelling arouinl vai’ious ])lac(*s and 
that some of them had not reacln*<l him and he had fallen 
so far behind in his knowh*dgt* of ])laintitf's affairs that 
whentln*y did r(*ach himln*did not(*V(‘nopt*n tln*(*nvelopes 
does not i‘(*collect that Stapleton stated he had to sup])ly 
information to tin* bookk(*e)n*r in Colombia, witness' under¬ 
standing was that Stapleton i*oceiv(*d certain stat(‘monts 
regarding the progr(*ss of business down then*, for his own 
information; that witness was ti‘(‘asni*(‘i‘ of tin* South .\m(*r- 
ican (lold cV: Clatinum ('om]»any dui'ing the y(*ars Ldb and 
1918 but do(*s not r(*call how long aft»‘r 191S he continued to 
be treasurer. 

On r(*direct examination, that at the time of the consolida¬ 
tion plaintitf was not dissolv(*d but its cor])orat(* exist(*nce 
still continues just tin* saim*,plaintitf'- busin(*ss has b(‘(*n car¬ 
ried on in South Am(‘i‘ica in its <»wn naim*, then* W(*i(* no 
officers of the South Americ'an Cold tV: Platinum C\)mpany in 
Colombia, it is mer(*ly a holding corporation for tin* stock 
of other com])anies, the resident managi*r in C()lombia acts 
for both the Cia Minera (Mioco Pacifico, which is a sub¬ 
sidiary corporation, and the ])laintitf, and acting und(*r the 
pow(‘i* of attornt*y to witness he did d(*signat(* from time to 
time as r(*])resentative of plaintitf in ('olombia persons who 
also to represi‘nt(*d the South American Cold cV: Platinum 
(k>mpany and that is what was meant by saying that the 
South American Cold cV' Platinum ('ompany carried on the 
busin(*ss of tin* ])laintitf in ('olombia, except that it 
217 was not the South Anu*i‘ican Cold vV: Platinum Com¬ 
pany that was carrying on the business but the Pacific 
M(‘tals (Corporation, tin* South American Cold vV: Platinum 
(Com])any not o]K*rating in ('olombia at all, it is mei’(*ly a 
holding corporation; that witni*ss (h*signated ri*])res(*nta- 
li'.es to act for the Paeific Metals (Corporation and the 
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Cia Minora Clioco Pacifico and plaintiff; the same resident 
niana^or to take care of the business of these three com- 
l>ani(‘s, tlit‘ir properties being adjacent and all o])erating 
f|‘oni till* same Headquarters; that statements ri‘ceived in 
the course of negotiations leading up to the consolidation 
\M*ie rc(M*ive(l prior to the cablegram of March 14, 11)17, 
and being asked to what period of time he referred when 
in res])onse to the question propoiinileil on cross examination 
he said that he had received from ])laintitf all the statements 
which he demanded of it, witn(*ss re])lied “at the time we 
wen* forming ihi* Sonther American Hold Platinum Com¬ 
pany," it was along in August IDlb; has no knowledge that 
Staph‘ton was present in Xew York at any othi‘r time during 
IDIS than at the stockholders’ meeting of October Dth; that 
at the time of the consolidation there was a change in all the 
cli‘rieal foi-ce in Colombia. 


Hy Charles Harry Canning, by d(*])osition taken in Wash¬ 
ington, I). C. on September Sth and Dth 1D21, that his con¬ 
nection with till* plaintiff began in June IDIJ and terminated 
on Api il ‘J, 1!)17; that he actively commenced the ])erform- 
ance of his duties on July ‘JOth, IDIJ and left the properties 
in Colombia sometime in March 11)17; that he I’eallv termi- 
nati*d his dnti(‘s on April 2, 11)17 when he arrived in Xew 
Volk; that he served under a written contract and identitied 
a copy (d* it which contract has been set out hereinbefore. 

“Ml*. Canning, I obsei've in this co])y of the contract, Ex¬ 
hibit X in Paragraj)h 7, a reference to the manager or agent 
of the company. Can you tell me who was the man- 
218 ager or agent of the company at the time you began 
your (‘onnection with it/” Witness replied, “Mr. 
I). C. Sta])leton.” That witness has made other contracts 
of eiiqiloyment than this one, and has s(*en others; that all 
snhoi’dinate contrai'ts of ])laintilf in (’olombiai/ wi*re in pos¬ 
session of witness; that witness worked with an Plnglish 
conijiany in Spain, and had a contract with that com- 
21D pany and a clause similar to thi* eighth ])aragra])h 
of witness’ contract with plaintiff was inserted in 
every enqiloyment contrjict of which witness has knowledge; 
that witness formally left the employm(*nt of the ])laintitT 
on April 2, 11)17, he was then in Xew York City, from there 
he went to Mexico without leaving with ])laintitf any for¬ 
warding address, remaining a year and four months in 
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Mexico, then j^oiii^ to (’iiha where he remained about a year 
and ei^ht months, leaving Cuba in January 1921 and com¬ 
ing to Xew York; that he tirst imJ Sta])leton in Panama on 
Julv 17, l!n.2 on wav to Colom])ia from Kntrland and first 
reached Colom]>ia three days lat(‘r; that Stat)leton and wit¬ 
ness had a general talk-over on the boat, between Panama 
and Huenaventura and Staj)leton told witness he would 
find thiiii^s at tin* camj) in a rathei’ upset and undevelo])ed 
condition, and would have to tak(‘ thinu:s (*asy foi* a f(*w 
months at least; that Staphdon W(*nt with witness as far as 
Buenaventura, not to Condoto where witn(*ss was i>:oing; 
that witness saw Stapleton in Condoto in Febi'uary 1914; 
that witness’ duties for plaintiff consisted princi])ally in 
keeping their accounts; that during tin* tim(‘ of witness' em¬ 
ployment Staj)leton was then* twice, onc(‘ in February PflJ 
for five davs and again in Mav Pflo for two weeks, once at 
Mandinga cam]) and once at Andagoya cam]), the head- 
(piarters foi* Colombia being at tin* cam]) which was mov(*d 
from ])oint to ])oint (h‘])ending u])on the develo])nu*nt of tlu‘ 
work; and the two cam])s were hea(h|uart(‘rs at different 
times, tin* books were ki‘])t there; witin*ss wln*n In* r(*ached 
(’ondoto found they only had a ])etty cash book and small 
ledger with em])loyees accounts, the advances, and stores, 
su])])lied to t‘m])loy(‘es; r(‘ally an (‘m])loy(‘(*s' h‘dg(‘r and 
])etty cash book, and nu‘moi*andum book of em])loyees ai*- 
counts; that tin*!’!* W(*ri‘ no otln*!* books at Condoto, but 
Arizala had a s(‘t — books at Istmina about two hours’ 
jouriu‘y fi’om Condoto; that Arizala was an em])loyee 
220 of the ])laintilf; was kee])ing its books at that time 
and witness received the books fi’om Arizala in Au¬ 
gust l!n4, when he tinned over two cash books, a joui’iial 
and a h*ilger which he had bei*n k(*e])ing in Istmina; that 
wln‘n witn(‘ss arrived in (’ondoto in July 191J, he ])aid 
Arizala a visit and r(‘(|U(‘stt*d him to turn over the books, 
but h(* did not do so at that time*; that witness saw them 
then and notic(‘d that th(‘v wi‘re sev(‘ral months bi*hind and 
that was one of the r(‘asons whv thev could not be turned 
over to witiu*ss at that time; that witness did not wait until 
August 1914 to kee]) books when Arizala turned them over, 
but o])ened another set in Se])t(‘mber 1912) which were com¬ 
bined with Arizala's books into one sot as of March 31, 
1914; that at the time of the fusion of the books as of 
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Marcli 31, 1914 tluM’o was a debit balance against Stapleton 
of $44,803.57, representing the difference between debits and 
(*redits, taking the tigiires from book marked “Personal 
LedgiM- l!n2 to 1915,” which book is entirely in handwriting 
of witness, that though witness was not employed by plain¬ 
tiff in 1912, the said account begins April 1st, 1912 with 
figures given to witness in London before he left Kngland 
with which to start the books, given by the secretary of 
plaintiff, consisting of ])rinted co])y of director's re])ort and 
accounts to March 31, 1912, which showed a balance against 
Stapl(‘ton of the amount apjiearing on the books in the sum 
of 1*824 10 5, ap])roximately $4,124.()0 in American 
221 money; that by August 1914 the checks drawn by 
Staj)leton and Arizala began to pass through witness’ 
liands as of A])ril 1, 1914, Stapleton and Arizala using dif- 
feiHuit check books and when the checks began to pass 
throngh witn(‘ss’ hands, lie charged them to the respective 
accounts of th(‘ ])laintiff as far as he could identify them, 
but the amounts that he could not identify and which might 
have been personal, he charged to Stapleton's personal ac¬ 
count ; witness then recpiested permission to rectify previous 
statcunent and said “At first the checks which 1 could not 
identify, I kept as a separate list, waiting for Mr. Stapleton 
to t(‘ll nu* how to charge them on the books;" that he took 
np with Stapl(‘ton tin* (piestion of giving him the informa¬ 
tion on his s(‘cond trip to camp; and the witness identified 
preliminary statement of Stapleton’s personal account up to 
th(‘ time* of Stapleton's second visit to the camp covering 
the jieriod from March 31, 1912 to April 30, 1915, which 
statemuMit of account witn(*ss pre])ared and submitted to 
Stapleton, who retui’iUMl it to witness, with notations thereon 
in Sta])l(‘ton's handwriting, such statement containing forty- 
seven iteuns opposite thirty-four of which Stapleton made 
notations in his own handwriting, indicating traveling ex¬ 
penses with respect to twelve of the items, expense with 
r(‘spect to six of the items, general expense, loan and legal 
with respect to one item each, and Stapleton personally with 
respect to the remainder of the items so annotated by Staple- 
ton; including an item of $2,019.27 charged to Stapleton, 
o])posite to which is written in Stayileton’s handwriting 
“Less $100"; that the first item on the statement of 
$4,124.60 is the same item which witness had already testi- 
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fiod liavilii; m*cMV(‘(l t‘r(nn London lK‘fore leaving there, 
wliieh statement of aeeoiint was tliereupon olVered in evi¬ 
dence !)y the plaintiIT, and thereupon the tollowing oc- 
cur-ed: 

222 “.Mr. rJohn J. Hamilton: We object to this account, 

this exhihit A, on tin* ground that it is irrelevant and 
immaterial, it a])])earin,u: from the face of the account that, 
in the first place it is not an account, but a ])retiminarv 
statement of account, rnnninii: from .March .‘H, l!n2 to March 
51, 1015, with sonu* snhseipient entries at various datt‘s 
put in lead pencil. We further object, on the trrouiul that 
it had not lM*en pro]K*rly ])roven, and not shown to he the 
original hook of entry. It is not shown wh(‘re it came from, 
or from what information it was made nj). We think it is 
iueompetent. 

“Mr. Snllivan: It is otTered hv ns mer(‘lv as an admission 

• • 

by Stapleton. That is all we have to say. 

“The Court: 'To the extent that he put those notations 
on it, I suppose? 

“.Mr. Snllivan: V(‘s, well, also tlu* othei* matter’s ocenr- 
rin,£r on it, approved by him. 

“.Mr. John d. Hamilton: It purports, if yonr Honor 
])le ases, t<> he som(*thinii: more than what .Mr. Snllivan has 
said in interr(»e:atinir the witness. 'Tin* lirst IIiimm* items 
on the ae<*onnt, f«M* instanci*, purport to he tak^Mi fiom the 
Istmina hooks, d'htn’e is nothinin' said alunit how thost* 
hooks W(‘re kept, or what those itmns consisted of. 

“.Mr. Snllivan: I>nt .Mr. Staph‘ton had them. 

“.Mr. John ,1. Hamilton: 1 know, hnt I objected to it on 

the irronnd that it was not ])rov(*n. It was an extract fi-om 

an account, and no expi*ns(‘ account I ever heal’d of was 

k(‘])t in that way. 'That is th(‘si‘ thr(‘e hii^ itmns therr at 

the top of the account and the last one <lown at the bottom. 

Th(‘re is not a word in the t(*stimonv as to what thev wen* 

• • 

ahont or who put them there, or what was the ground 
for that (‘iitry. 

“.Mr. Snllivan: Mb* did not havt* testimony- 

“.Mr. dohn d. Hamilton (int(‘rposini*’) : Von art* offt*i’i!r 4 ’ 
this whoh* account in evidence.’ 

225 “.Mr. Snllivan: .Mi*. Staph*ton ap))rov(*d it. 

“.Mr. dohn d. Hamilton: I submit hi' did not approvt* 
it, hut on the contrarv, voiir testimonv iriviim- it the irreat<*st 


Stapleton*• and vitntaa* notations, aa wall, war# on tha papar 
when Stapleton returnad it to witnaaa; wltnaaa next idantifiad 

I 

a aumaary of tha preceding liat of oheoica, allocating the 
aroounta to the warioua aocounta aa approved hy Stapleton tha 
net effect of the ohar^^ea ao aada in 8tapleton(a account being 
to char^ his own account with the eua of|4465«35 American 
9 oney or |4599.91 Colombian money; that witness thereupon 
prepared a revised statement for Stapleton, of Stnplet(m*a 
perconal account, which he aant to Stapleton and whih is the 
revised statement making the changes suggeated by Stapleton,a 
restatement, a carbon copy of which the witness identified as 
stating 8tnplfton*s aocoxint as of the time it purports to 
state it, with changes stiggested by Stspletony in words and 
figures following: 

D. C* 8TAPIZ70V,XSC^« In account with 
THX ANGLO-COIOIBIAV OSmOFlTSITT COU. IXO* 


date Dr, 

U.B.cur* Sol* 

1912 

March 31|l8tmina balance (convert¬ 
ed at |4.86 as per balance sheet 
3U3-12) 4,009.14 4,134.60 

Deo.31 B*tura Cash a/o wiring 

on a cable to Bogota .3 .93 


1913 

Mar»31 Items as per Istmlna 
Ledger 


Correction for cheques teidn 
into Hational park Bank by O.C* 8. 
which were credited to Mew York 
office,but which were now passed 
to the credit of D.C.S.personal 
a/c as follows: 

1918 May 7, $5,700. 

24, 900. 


51,859.58 • 68,523.29 


June 30 B'tura Cash a/co Short 
1914 postage 
March 31, 8irCMallet*s a/o 

freic^t 8 boxes to 
Nebraska 


6,600 


39.60 30.49 


No. y,r ^7 iDocket. 


If Ci^ 






S24 



'T'V u _ 


•ft 


.Appj9^ DoolMt. 





13r. 

U«8* Col* 


\ 

O. ■ 

‘ '7 

ftm ' 

Or < -kr 
U.8* Ool. 


Oasble to Desaaoines. 
low^, 9.31 9.59 

OaI)!* to Haailton,0iBa2ial6.66 17.16 
Cable to Ismeraldae 4.— 4.12 

Coor.'.lssariat (5 bott 

Wblelcy)* 11.10 

J|r>tlonal PaxlcBanlc: 

Cheques Vo.167 170 4 

173 lesB |100. 1919.27 

Items ae per Istmina Ledger55,750.23 6.824.15 

Apr.30 Paid b" letoina Office 

$963, old silver 385.20 

July 31 Reed by Istmina Office 

(Adrian Losano) 77.— 

Aug.31 Adjustment of paymente made 

in Call (feb.1914) Mr.Stanle- 
ton having advised Arieala 
that he nald #527.97 a/cc 
11 .A.Pena, instead of #430. 
to The Salt Co. The former 
ap'oeere to have been paid 
through Oiradlo y Graces, 
and the latter was broxight 
forward ih Suspense a/o 
31/3-1914 

Pineda Lopes y Cla, their a/c 
for freight etc,to Nebraska 
Her York Office n/c 
Saddle etc. 81.25 

Sept,30 Portraits 100. 

Dec.31 Urs.S.thlngs 1. 


637.97 420.— 


28.40 

83.69 

103. 

1.03 


liar 31 Cash to H.^.Cutbill 

(X210 ex R,Padre Pueyo 

1915 a/c bills returned) 600, 


Ua'rc.31 Pineda Lopes y cla package 


to Dorada 3,50 

B*tur8 a/co advanced to 

K.Komol 300.— 

M • 

R.E.Darke 300.— 

^Ine to Dr.Zuleta 1,56 

Apr 30 Returned bv R.E,Darke 9, 

B*turs sc/ Cables Ponama 
(1.92) Lordon(5.85) 7.77 

Telegram to Hondo ,42 

Mall 1.02 

Trashing ,30 


Balance carried forward: #115.470.32 


loo.— 


^32.326.8 8 

>732 


And tv.ereupon witness fdrther stated that the items in the 
foregoing accoimt rare taken from the books kept by Arlsala 
in Istmina, from whom the wltneea got the items, but that "Hr. 
Stapleton also srw them and app^ved them"; that on the oc- 
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oaelon of the second Tisit of Stapleton, he ad Arlxala ~ot 
tog^ether in a room eed v'ith the Xetmina books and went throu^ 
then together item by Item, witness was in the next office 
! and was oelled in every once in a while, and that after that 
exanihation Stanleton handed to witness a paper in Stapleton! 


handwriting,containing reference to ■Journal* and to "J^.page 
OjlaJ .ao 

63 ♦e^*, which references were to the Istniua Journal kept 
by Aritala, the bSoks which Stapleton spent so much ti'ne ex- 
aminlng, and which paper waw-handed by Stanleton to witness 


in words and figures following: 


■Journal Page 55 
Of Item $3513.03 


Charge A.C.D.Co. 203. Travel.Xz. 


J.Page 

63 

$1200 

Travel.Ix 

Of Item 

$1400- 

$ aoo Is D*C. 8 . 

persona 1 

J.Page 

Of item 

67 

$41.05 

Charge A.C.D.CO, 

41.05 Trav. ex 

J.Page 

Item 

68 

766,75 

Charge A.C.D.Co, 

P.AL. 75.15 

Pare 

80 ) Cheque 

299.80 Trav,Ex,324.65 
133 

Item 700 

) 

134 Charge A*C.0.C0 

. 450.00 Legal 

Pa.« 87 

Item 

500 

" A.C.D.Co 

. 500.00 ■ 


Pace 97 

Item $600. 


Paw 115 
Item ^lOO 

Pa.-e 116 
Item $1775 

130 Pa ge . 
Item $100 


■ " 600.00 ■ 

■ ■ 100.00 ■ 

■ ■ 1775. ■ 

■ A.C.D.0o.$l00. Tra.kx 

And thereupon Witness identified another paner entirely «> 

handwriting of Starleton inciudihg signature thereto which was 
handed to witness by Stapleton on the occasion of Stapleton*s 
same second visit in May 1915, in words and figures following: 

■In accovmt of charges against D. 0. S. prior to Ifaroh, 

1914, I am charged for bookkeeping conveniences awaiting ex> 
planations $4,368.85,which now give me credit and debit A.C. 
®»Co, ^ 5 ,. C*Stapleton* 

see 



«■■■» Appeal Docket* 

/a.ZD.L*s. V r 1 1.77 o6 »■ k ; 

XS>a:v..o. ^tC*»JCzi 

vhAoh iw of |4368«85 is made up of the following iteme, the 
list of which in Stapleton*! handwriting was also handed to 

\ 

witness by Stapleton at the sane tine: 

203 Trar• 

200 Trar, 

41.05 Trar* 

299.80 ) 224.65 Trar. 

456 . 65 ’; Legal 75.15 P.AL. 

1200 . ) 

1775. I 
100. _Tray, 


That in December 1915 witness sent Stnpleton another 
statement dated December 17, 1915, bringing his account down 
to Wove’T'.ber 30, 1915, to which witness received a reply under 
date of February 15, 1916, returning statement so trasnitted 
annotated by Stcnleton in his own handwriting, to the extent 
of seventeen out of forty-one items, directing the allocation 
of then, to such accoxint as ■0omnany*8 business”. Traveling 
Ixpenses^snd "D* C.StnpletonPersonal”; that witness thereafter 
prepared a still further statement of Stnpleton*8 account brii>g- 
ing it down to the transfer to the Americnn Mnnarencn'^ o# 

AJ.'i 

Jeeeu'pet 17 im reply to which was^uathar received from 

Stnpleton by him, which last mentioned statement embodied the 
corrections directed to be nads by Staoleton^s letter of Feb. 

15, 1916. 

Witness then identified plaint iff*e journal and ledger 
which were kept by him in accordance with the local formalities 
required in the Republic of Colombia as to the keeping of such 
books, in which books were made all of the adjustments of the 
Stapleton account which were called for by his various snnota- 
tions from tira to tine, to which witness hkd theretofore 


testified, and 


¥ 


Pointed out in 


the adjustments so 


ioBade, in the Sprnlsh language, the legal form required in 
Colombia, the translated trsnscllpt of which prepared by wit¬ 
ness he produced and same was put in evidence, and he also 
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oorreot ttateoent of Stnrleton*i account 
at the reoult of the Tarlout changes, and aljui tmcntt to madt 
Thereupon the followitng occurred: 

*!rhen did you prepare ItT 

*A«Iow, just copying from thit po:nt(indlnoting) It It 
only a copy of what It on the hooka. 

■Mr.3ulliTt&« It la only offered as a matter of con- 
Tenlenoe. It only aumnarlsea things for everybody. 

"Witness. It It just ao I orn handle It easily." 

Said Statement it in words and figures following: 

"rigures obtained by me from London with which to open 
bcjokt in Colombia. Arisala alto kept hooount in Istmlna which 
was later incorporated with mine,at of 3/3l;)f 1914, by agree¬ 
ment with 0* C. S. 


produced a^true and 


1912 Or. Cr. 

April 1 To Balance froml/'ndon B.8. Xd34.1S-5 

Suspense Account |5,200*66 

U.S* 1,070. 1-11 

Dec. 31 E*tura Cash I .32 1-4 

1913 

March 31 London Office 700 0 0 Paid Into Banco 

oentral(orecllted in Aprid) 

Sir. C. Mallet $202.00 U.S. 4U11 3 

LondonOffice 10833.72 

U.S. 2,228-19-1 Credited In 

April 

By Zetmina Office $17130.99 /3,424-3-11 

Watlonal Park 
Balance o/f 



No, V/c/ 

o-w-j U- 


^7^^- __ 

. frr ^ in ‘- 4 ^ 


Appeal Docket. 

rT. _"ZLi/^ 
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No. 


Appeal Boolcet. 






Iquivalent 


Debts, 

* X 824-18-5 

■ 700- 0-0 

• 1524-18-5 - 


• 15.00 
f 15.00 
17.624.60 Col 
■ •5,200.66 X I03jt 
202.00 X 103^ 


Ooloabiaa Moae^ 
•4124.60 
•3500.00 


Credited in koxil 
•11,157.70 ‘ 10.832.72 x I03)t 

•16,235.38 - 16722.45 


*Buenaventura Oasb .32 


Credits 



■7060.00 X I03jt 

7271.80 

Credits ■^,424-3-11 ; 


•17120.99 

• 

Balance c/f credit ^ 

• 45.42 



"TW392.79 

•^4392.79 

1913 

April 1,Balance c/f 


45.42 

Adjiatment •10,832.72 U.8. 


11157,70 

do X700-0^ 


3500.00 

May 31 B*tura cash 

5,00 


June 30 do 

.06 


July 31 do 

21,54 


0 Sir O.Mallet 

72.10 

\ 

Oct.31 Buenaventura cash 

.30 


Vov.30 do 

1914 

Jan.81 do 

.32 

15.62 


Beb.28 do 

37.02 


■London Office 

15.82 


Mar.31 B*tura cash 

1.71 


London (l.Y.Iransfer) 

154.50 


Sir O.Mallet 

453.06 


do 

175.78 


CoBunissary 

Transfer Xstalna Balance 

Balance o/f 

11.10 

44803.57 

31063.40 


SS9 



No* //>/ 


Appeal Dooket; 



1914 

April 1 Balance b/f 

30 Zetmlna Cash 

B* tiara Oaeb 

May 31 B’tura oaeb 
July 31 Xetmlna Oasb 
Aug.31 Ola Sallnlva del Oauoa ) 
adjuBtaent ) 

fredlg^t & Bxpeneee 

Sept.30 B’tura cash 

M.T.Office (83.69 per-J 
do eonal ) 

(79.61 tJpA 


Oct. 31 
Dec.31 


103* Pereon- 
al ) 

19.61 Kxp.) 


31063*40 

385*30 

I ' 

*70 

*13. 

537*97 

28.40 

2.34 

163.30 

122.61 

3.96 


H. W. Cutbill 


1915 • 

(Accounts transferred to books) 
April 1 Balance b/fmd 29030*73 

30 B*tura cash 9*51 


$ 77.00 
420*00 


600.00 


1915 




Jan.31 

B*tura cash 

.06 



N.Y.Office 

1.03 


?eb.28 

B* tuxa Cash 

300*00 



londonOffice 

40.00 


Mar 31 

Pineda Lopex A Co* 

3*50 



B*tura cash 

300.00 



Sir 0.Mallet 

10.01 



do 

national Park Bank 
Pineda Lopea & Co. 

2.26 

4599*31 

5*45 



Gerald 0 A Graces 

50*00 



letmina Oasb 

• 

6*06 


Adjustments 


4268*85 


do 


1915 .U 


do 

- 

1300*87 


Balance c/frad. 


29020.73 



Hay 31 


No*. Appeal Dooket* \ 

^aajiz^ r * £.<(.*.^ A *. ^3j 

^ ^ a < fT-'f C m 

^ • ■.^. ■. ^"n^ y, rr , j^t,c. 

4* w 


347*78 



Oonaiaaary 

11.94 

June 30 

Oath par O.O.Hallat 

515.00 


Batura case 

.47 


Pineda Lopaa (furniture) 143.15 

Apr* 30 

R.I, Darke (refund) 

.33 

July 31 

Bttura cash 


Pineda Lopes, 

6.15 

Aug. 31 

B*t\ 2 ra cask 

.09 


Pineda Lopes 

8.20 

, 

National Park Bank #224 1030.00 


pombo Harms Oaali 

51.50 


■ 1 old balance 

1915 


.24 

Sept. 30 

Bttura case 


National Park Bank 

2536.60 

Cot. 31 

Bttura cash 

.11 


Picnda Lipes 

1.00 


I^tlonal Pwk B.»»» "’‘•*'“3193 00 
^1229 and 230 3190.00 

Iov*30 

Tiffany A Co. 

-2.47 


Batura casb 

400.00 


• • 

.07 


■ ■ 


Not.30 

«,tlonal park Bank ohequea 

231^35 8uBp. 4853.8S 

Dec* 31 

Sir. C.Mallet 

527.38 


Bt tura Casb 

.22 

1916 * 

National Park Bank 

8U8p2936.79 

Jan .HI 

Bttura cash 

.17 


N.Y.Offloa 

.15 


National Park Bank 

eusp 2197.34 


do 

« 1896.40 


llOO.OO 


2.96 


4000.00 


231 



No, •^rc. 

-itii r 
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!• J. Baytt, $110*00 U. 9* 
liar*81 National Park Bank Susp. $1548,23 
Tracey Broe* 357,50 

Adjaataett 3830,33 

fsobange 
ChaquflB credited 




'•4^ 


113,30 


438,02 

1453,98 


Balance c/fwrd, 493,o8,95 

Sucpenee 
4,853.83 
2,936,79 
2,197.34 
1,896.40 
1,543.22 
357,50 
■ 13 , 65 ^ 

Less $1500,00 1,545,00 

12,145,iy 

1916 


April 1, 

Balance b/fwrd. 

49228,95 



Transfer of cheques 

to 


30 

Suspense account 


12145.13 


Tracey ^ros. 

2.56 



Glraldo A Graces 

20,00 


Apr, 30 

Suspense account 

4000,00 


Nov, 30 

Istnina Cash 

’.00.00 


Dec. 31 

Transfer balance R, 

Arc i la 

200,00 


Balance c/frwd. 


41106.38 


5345i:51 

■5545T75T 

1917 




Jan.^ 

Balance b/frrd. 

0 103^i 

41106.38 Col, 
39908,95 U.S. 

• 


And witness thcreur^on Identified a list of checke drawn by 

Stmleton and caxrie- ii eur'ense account pending explanation 

♦ • 

of sane frorc him, the original of itfiich list he stated had 

last 

, been mailed by him to Stapleton and which/liet is Identical 
wltlj that accompanying letter of July 13, 1917 and hereinbefore 
set out In this statement of evidence; that said last list 
must have been made up soaevhete about Koveaber or December 


1916, it was about the date of the last mentioned check therer 
In; December 19, 1916; and witness thereuponidentified all of 

2S2 
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benefit that it is entitled to, would indicate that there were 
certain items in that account that Stapleton made a notation 
about, and 1 am not addressinuf mv remarks to those it('ms 
at all at the present time. 

“Mr. Sullivan: Here is the ])aper which the witness testi¬ 
fied was handed to Sta])leton for him to make his objection 
to. 

“The (V)urt: AVhere does he sav that f 

“Mr. Sullivan : AVhat else was it ^iven to him for? Thai 
is naturallv what it was <!:iven to him for. 

“Tin* Court: Oh no, he pointed out the items which he 
admitt(*d, that is, ])ersonal items. 

“Mr. Sullivan: He had ^ot others that were not his. He 
had 1 i’av(‘llin,i!: expense's and ireneral expenses. 

“'FIk' Court: Well, it shows what they were. 

“The* Court: Well, for the time bein- 

“Mr. John J.. Hamilton (inter])osin<») : You had better 
withdraw this exhibit, then. 

“.Mr. Sullivan: Xo, it is otTered. 

“Th(‘ Court: Let \s stand for the meanin*? of these nota¬ 
tions.” 

Witness also identitied a list of checks drawn by Staple- 
ton which witiK'ss had waitin.u’ for Stapleton to tell him 
about so that he could charice them on the books, the checks 
on which list amount to $55,852.85 in American money, 
which list h(‘ submitt(‘d to Stapleton on the occasion of the 
latt(‘r's second visit in May 1915; the same time he sub- 
mitt(‘d tin* stat(‘m(‘nt immc'diately hei-einbefoi*e men- 
tioiK'd, which stat(*m(‘nt consist(‘d of forty-(‘i,i>:ht it('ms 
n])on th(‘ mari»in of which wen' notations, twonty-(M’.u:ht 
of which W(‘r(' in witiu'ss’ handwriting* and the re- 
maininii: twenty in Stapleton’s, all of which, however, 

(Ih're follow diairrams marked ])a^(‘s 224, 225, 22fi, 227, 

228, 229, 250, 251, and 252.) 


255 of the oriiiinal cancelled checks listed in the last men- 
tioiK'd list, and same were otTered in evidence divided 
into two u:roups, one consistini*: of checks drawn to the 
order of the Biltmore Hotel and another consisting: of all 
of the other checks enumerated in said list, and witness 
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furtlior stated that William H. Diii.nley, \\ln» eiidnised 
checks 25S, 2t)S ami 275 drawn to the order ot‘ cash, was 
office hov ill tlu* X(‘W York (tfiice of the (Jold Fields .\meri- 
can Development (’ompany; that the name <»f F. Maise 
endorser of similar checks, 295 and 294 was (‘injiloyed in 
the same office*, thinks he was in the cashi(‘r's de])artm(‘nt ; 
that believes William (i. Ih*rrv endorser of a similar cheek 
297 was another employee, thoiiirh does not know him pei-- 
sonally; that all of said checks wen* drawn to the ord(‘r of 
cash, and tnrm*d into the cashier's office* fe)r e'ash and tin* 

e*ashier e*e)nld have* se*nt anvheeelv deiwn to e*ash th(*m, “1 

• • 

have elom* it mys(*lf many times”; that in n*])ly to tin* 
<|ne*stie>n “Do yon know eif Mr. Staph*te)n*s eomn*etion with 
e)tln*r inte*rest, otln*r than what anv one* e*tse* told von.’ Do 
von kneiw from anvthiiii^ he* Inild von, or anvthiim von saw 
on the* Istmina hoe>ks, en* his l)oe)ks or anything: of that sort,” 
witness re*plie*el, “As iviiards hnyinir and selliiiL;- platinum, 
I have* se*e*n that eni the* Istmina Ifooks;” that (*aeh of 
the* cane*e*lle*el e‘he*e*ks he*re*inhe*fe)re n*ferre‘el to is in the hand- 
writ in,ir e)f Staple*ton ine'lndinir the* body as W(*ll as tin* 
siiiiiatni’e* the*r<*of, as is (*ae*h e*nelorse*m(*nt which jmiports 
to he* the* siunatnre of Staph*te>n, ainl all e*ln*e*ks passe*el 
through the* hank in which tln*y we*i’e* drawn, anel W(*re* I’e- 
tni'ne*el tee plaintiff as vone*he*rs for tin* eharu(*s maeh* hy 
the* hank a.i;ainst plaintilf’s aee*onnt. 

l»v ei’oss e*xaniinatiem, that (*n reeiite* to ('ohnnhia fi’oin 
Fnirlainl at tin* he*i'innini*’ of his e*niploynn*nt, witin*ss 
2.‘U nn*t Staple*ton at Panama, ami W(*nt with him lir>t 
te) lhn*nav(*ntni*a, whe*r(* pl.aintilT had an office*, i*e*- 
niainin^: ahemt two days, ami the*n ]‘e*tnrn(*d alone* to Pan¬ 
ama, whe*i'e* re*maine*el aheeiit two elays, the*nee* ha<*k to l>ne*na- 
ve*ntnra airain alone*, whe*i’e* re*malne*et: that the hoeeks were* 
met ke*pt at P>m*nave*ntnra then, hnt at the* preepe*rtie*s, wit- 
m*ss eliel met re*main in jelaintifT’s eeffiee at P>m*nave*ntnra, 
whie‘h was in e*harne* eef a man nameel lle*nry Smith, wit- 
ne*ss staye*el at tin* se*ve*ral e*am)es, Mamliim. Pe*na Liza ami 
Amla.ireeya, e*eenside*re*el Manelin.i!:a his hea<l<inarte*i's first, 
ami .Vmlaii'oya late*r ke*pt plaintiff’s heeeeks at ]elaee* whie*h 
was he‘aelejnaite*rs feer the* time* he*in.ir, at Mandin.i;a ahemt a 
ye*ar, the*n imeve*el with the* heeeeks to Amla.ireeya, stayinir there 
until te‘rminatieen, eef e*mpleeyment: that the heeeeks were 
plae*e*el in e'harire eef aneether man as of Xovemher 191(e, hnt 
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lie (lid not arrive until February, 1D17, it is a eountry of 
loni:: distances; that plaintilT’s luisiness consisted of ex- 
? lorin.n’ for ^old and platinum and actually exploiting plat¬ 
inum deposits in the river, Stai>leton having charge of the 
obtaining of concessions from the Folombian (Jovernment 
for the purpose of making explorations: that Stapleton 
was tb(‘ man who had the dealings with the Folombiau Gov- 
(‘rmmmt and tin* olhcials of tin* Folombian Government for 
the purpose of obtaining these concessions; that the num¬ 
ber of (‘inployees of the plaiiitilf iii conducting its opera¬ 
tions vari(‘d considerablv from fortv to two hundred, and 
the pay for tbese num passed through witness’ hands, that 
tli(‘v w(‘i (‘ most IV nativ(‘ Folombians, jind witness was 
pliniarily r(*sponsibl(‘ foi* paying them off; but had two as- 
>istants; (hat witn(‘ss bad to attimd to paying otf the force 
and also keeping of tin* books, which were way behind when 
h(‘ took poss(‘ssion, and to th(‘ (iU(*stion, “And they r(‘- 
main(‘d way behind as long as yon were in possession, 
’J.').') owing to the fact that you had too much to do to keep 
them up to date/ that is a fact, isn’t it/”, witness 
said, “1 don’t know as the reason assigned is (*orrect, 
that r had too much to do. At tim(‘s I had pressure at 
othei’ times 1 had no |»r(‘ssur(*, but tlu‘ books were generally 
behind because of th(‘ slowness of c(mmmnications. I used 
to get reports in (’olombia which wcuv two and thr(‘e months 
old, from the (uitsidc*;” that the books were brought V(‘ry 
cloS(‘ t(( dat(‘ at that time*, practically up to date* Xovember, 
Iblti; that he* had ali'e*aelv te*stilicd he* had to work from 
Xove*mbei', llMli until March, 1!H7 to ge*t the books up to 
date*—“no, I didn't say to ge*( the*ni n|> to date; to transfer 
(“Verything satisfactoi ily to my succ(*ssoi',” including work¬ 
ing the books back again, because* had alre*aely made th(*m 
up to 1 )ecember 31, which — und(*rsto()d was to be t he* date* of 
transfer to the* ne*w company, the*n it turne*el out it had to be 
Xove*mb(*i* .’JOtli, and had to make* adjusting entries, writing 
back the* whole* month’s ace'ounts, making all adjustments 
which had come* to light in the* meantime, which took ejuite 
a time*; that Arizala was Stapleton’s power of attorney, 
sub.>titute*, he* had no title* with the* plaintiff, was engaged 
in puichasing gold and platinum from the* nativ(*s on very 
small scale, witness has delegated to him sums of money to 
cany to lemote* points where* he* has been going, to pay otf 
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tlie forces, in order to sjive witness the journey 

of two tliree (lavs in a canoe, and on two or three oc- 
casions Arizala has attinuled to that, on one or two occa¬ 
sions, others have done it on scvei’al occasions; that Ari¬ 
zala’s olVice was oriirinally at Istinina, later at Anda^oya, 
his dnti(*s were practically takiiiii: cart* of tin* stores, under 
direct einployincnt hy the company, hnt not under con¬ 
tract to witness' knowh‘d,ire: that local pni'chas(‘s foi- the 
stores wer(* made hy Ai izala and foivii^n purchases thron^li 
X(‘w Voi'k and London olhces, witm*ss do(‘s not know actually 
who plac(*d tin* ordi‘rs for tin* i^oods. Arizala oi*d(‘rt*d 
thes(* both locally and abroad, and plaintitT paid for 
them, Arizala in the case of payments in ('olomhia, 
and the New York (n‘ London ollici* paid dii‘(‘ctlv anv hills 
payable in New York (n‘ London: that the company's ollice 
in Xcw ^’o^k i»(*n(‘rally jjaid for purchases made th(*r(‘, must 
have been Mel >on,i;all, do(‘s not know, tin* i^oods canu* for¬ 
ward with stat(*ni(*nt of account sent by X(*w York; that 
witiK'ss do(‘s not know as matt(‘r of fact that StapU*ton did 
all the pnrchasinir in Xew York of stoi'(*s and for dred.i*in<^ 
op(*i*ati(ms, witm‘ss on many occasions foiwarded to X(‘W 
^ (U‘k to Stapleton repnests for c(*rtain u'oods to lx* s(‘nt 
‘iown, the vfoods w(‘re purchased and W(‘re sent down, does 
not think the ixirticular u(xm1s |•(‘ferred to were paid by 
checks si.uned by Stapleton, at om* tinu* Sta|>h‘ton |»aid for a 
L*w for plaintilT by eh(‘cks similar to those olV(*red in (‘vi- 
denc(*; on a few occasions In* ch(‘(*k(*d out moiU'V n(‘(‘(h*d to 
pay tin* force; witness ^ot mom*y to pay the nu*!! from 
various plact*^, immey caim* fi’om all kinds of sourc(*s, sah*s 
of y:oods out of the stoi‘(*, tin* i^i‘eat(‘r part of it pei'haps 
from the sale of drafts on Xew York I'oi* local enrrenev; that 
the local funds wen* re)>l(‘nish(*d by drafts on X(*w York 
ollicc*, drawn by Arizala; that witiu'ss was (*n.ira.i*:(*d in Lon¬ 
don primarily to lx* chi(*f ac(*ountant; aftei’wards it was 
cemsidered that Stapl(*ton n(*(*d(*d an assistant in a more 
LTcneral sense, and witness was iriven tith* of assistant man- 
air(‘r; that his dnti(*s W(*r(‘ pi’imarily k(*(*pinii- of the a(*- 
coimts; that wh(‘n witn(*ss m(*t Staph*ton at l*anama and 
went with him to (’olombia. In* discuss(*<l with him as to the 
dnti(*s to p(*rfoiin. nnd(*rstood he was .ij:(*neral manai^er and 
airent (d‘ |>laintitT; that witness was subject to his orders, 
and hi* told witn(*ss of the present situation at tlie proper- 
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tips; tlint Arizala was keeping; some books, that they were 

• >(‘ 11111(1 and would not he ahl(‘ to take tliem over immediately, 

hilt that on arrival at camp should icradually ^aiii a general 

knowledg(‘ of the scojx' of plaintilT’s work, and he would he 

up then* in a short time to turn everything over; that 

witiK'ss went to .Mandinga and remained th(‘re for a 

year, which is half an hour ‘dowu the river and an 

hour and a half U|) tin* river from Andagoya, six days from 

P>ucnv(‘ntlira; that during this (irst year came in eontaet 

pc‘rhaps oiiec* or twice* a month with Arizala, who eontinued 

to hring his hooks up to date, and the two sets eontinued 

until as of March, 1!)14, when the halanees of Arizala’s 

hooks W(‘re incorporat(‘d into witn(‘ss’; that Arizala did not 

conliniK* to keep hooks aft(‘r that, used to make memoran- 

diiin about store accounts, and s(*nd it down for hookkee])- 

ing purj»os(*s and witness simply posted his notes in wit- 

iK'ss’ hooks, and saw Stapl(‘ton down th(*i*e on two occasions, 

first on F(‘hi*uarv Kith or 21st, KM4 at Mandinga, “I have 

not told von this. I also saw him at Buenaventura in 

danuarv, for om* dav,” llfll, that wlnm he (*auie to the 
• • 

camp in lA'hniarv, KM I. In* r(‘niain(‘d on tin* properties 
about fiv(‘ days, was with witu(‘ss for a short jieriod, per¬ 
haps a few hours; that witness do(‘s not know at all what he 
was doing, that he n(‘xt saw him from A])ril dOth to ^^ay 
15, 1!)15 at Andagoya, just a lew time's during that period, 
Staph'tcn s|K‘nt most of his time* iii Istmina and witness 
being at Andagoya; that witne'ss does not know what his 
hiisine'ss was during all the rest of the* time*, than tlu'se 
visits, wh(*n he* was away; that from cori’espondenee wit- 
ne*ss would say that he* was in various ])arts of (V)lonihia, 
Panama and Pnited State's during the ye'ars KM5, 1014, 
KM5 and KMh with the* (*xc(*ption of the* thre'e times when 
witiK'ss saw him, did not have* ve*ry much correspondenee 
with him, wrote* to him whe*n i*eepiired anything purchased 
for witne*ss’s ollice*, hut ne‘V(*r in re'gard to materials and 
su)>pli(‘s, that was not in witne*ss’jurisdiction, used to make 
re*ports to him as to how husine'ss was being eondueted, 
se'iit him a cojty of accounts p(*riodically, every month, to 
the* Xew ^'nrk office, and that would he* forwarded to him 
where'ver he was, reni(*mhers oee’asion when there 
2.4S we*re political troubles in (V)lonihia, witness was no- 
there* during any insurrections; nor when any politi- 
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cal trouMc were goin^ on, or change of (iovernment; that 
Andagoya is at tlic <*onHncncc of tlic San Jiian and Condoto 
rivci’s; that were wage tronhU^s at times with the 

laborers, hnt Sta|>leton was not tlno't*, at no time during 
witness’ period of stuvice, these matters were dealt with 
hv the chief engin(‘er; that llarrv \V. (’iithill was assistant 
manager of plaintiff; that IJaciiies was jigent in I>nenaven- 
tnra, successor to Smith; that at .Mamlinga and lat(*r on at 
Andagoya witn(‘ss kept hooks for plaintilT, a (*ash hook, 
Journal, a gtmeral h‘dg(‘r, a personal h‘dg(‘r, a stor(‘s in¬ 
ward hook, a stoi(‘ issiUMl hook, a rough Journal and s(‘veral 
suhsidiaiw hooks, that witness k(‘pt th(*s(* hooks personally 
(*.\c(*pt some of tlu* suhsidnary hooks which wei’(* kept hy 
stoi*e keepers; and lu‘ identili(‘d the Journal and h‘(lger kept 
in Spanish langnagi*, hecanst* necessary nndei’t he (’olomhian 
Law, which hooks contained a certilicate in the first leaf 
of each, which c(mstitut(Ml tin* h*galization of tin* hooks ac¬ 
cording to (’oloinhian Law. and identifn‘d the hooks whiidi 
W(‘r(* re(jnii'(*d to 1 k‘ inspect(‘d fi*om tinn* to tinu*, hy the 
(iovernment olVn-ials for the purpos(‘s of taxation, plain- 
tilV being taxed on the hooks and prolits -on tin* hooks to 
s«M* that tln*y W(*re kept properly stamp(*d, an<l t*ach page 
duly paid for, and also an iin'oine tax on tin* prolits; that 
tin* insp(*ctoi's only mach* one visit to (*xamiin* the hooks 
during witn(*ss' tinn* of >(*rvice, (lid not have* to pay any 
tax h(*cans(‘ plaintiff did not hav(* any prolits, the hooks 
Wert* insp(*t*t(*d to tl(*t<*i'miin* wln*tln*i‘ tln*re wt*re prolits, 
to dett*i*miin* which tln‘y had t(» pass on tht* various it(*ms of 
tin* accounts f(»r whi«*h cr(*dit was claimed as an (*xp(*ns(*; that 
plaintiff kt*|>t it'< Xew ^^)rk hank account with tin* Xational 
I’ark liank, iiptui which wt*r(* drawn cln*cks which havt* been 
produced and tln*y wt‘i(* r«‘turin*d to witin*ss in (’olomhia, 
and in answt‘r to tin* <|in*stion “As wi*ll also as all 
otln*r cln*cks drawn on that account, witn(*ss i(*plie<l 

“ves sir;” do(*s not know hv whost* dii-(*ction thev 

• • • 

Wert* rt‘tui’nt*d to him. tht*y Innl to ht* to eiiahh* him to make 
up ainl kt‘t*p his accounts, that tin* stubs tlitl not ettme hack 
with tht*m, imagint*s tht*y wt*r(* with tin* rt*spective drawees, 
the hank tlot*s not rt‘turn stubs hut simply t*ancellt*tl checks; 
tlot*s not know that all tin* stubs as wt*ll as t*ancelh*tl checks 
wt*re i‘eturnt*d to (’olomhian olht't*, cht*cks were returned 
t>nce a month, hut stubs did not <*ome hack once a vear or 
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at any time; that Arizala also had a power to draw cheeks 
on tile Xational Park Bank, and his eaneelled cheeks were 
also i*etnrn(Ml to witness; his stubs remained in the ohice, 
accessihh* to witiu‘ss; doi‘s not reimmiher whether (hithill 
had aiitiiority to draw che(‘ks, witness did not ha\X‘ such 
anthoritv, wlum m‘ed(‘d mon(*v would advise Arizala who 
would draw draft on Xew York oHice which draft would 
not he si.i»-ned hy Stapleton, the procedure hein^ to draw 
on the Xational Park l>ank and if there were not sulTicient 
funds to cover it would t(‘lephone our Xew York oflice which 
would send ovm* a che(*k to (*over, Stapleton did not inter¬ 
vene at all; that witness do(‘s not know what the first che(*k 
suhmitted is for hein^ to the order of the Pnited Fruit 

(’ompany, und h(‘ (*har^(‘d it to the suspense account, be¬ 
cause h(* did not know to what particular account it should 
i»(); that h(‘ has seen otluu* checks drawn to Trac(‘V Brothers, 
to whose or<h‘i- is drawn the siM'ond check suhmitted; and 
that the other ch(M*ks so drawn he char^vd to d"ra(*(‘y 
P>roth(‘rs, )r(‘)»r(‘S(*utin.u‘ hunk transaidions with them in 
Ihi.uota. hut that ch(‘ck did not apjily to plaintiff’s business; 
because it was never repoi-ti‘d in the Tra(*ey Brothers stati*- 
ments of account, and witn(‘ss put it in sus])ense account; 
that witm‘ss never rec(*ived information that this was a 
che(*k which should lx* char^iMl to some business transaction 
with 'rraci*}' P»i-others; that he do(‘s not know Balfour, Wil¬ 
liams (’ompany, tin* payee* of anoth(‘r (*heck, never had 
ch(‘cks payable* to th(*m Ixd’ore*; whe*i’eu])on the* foi¬ 
led lowiii.i*- <|Ucstions we*re* aske*d ami the feillowinj^ an¬ 


swers were ^iven: 


“(^). Wh(*i'e* are* the* othe*i- che*cks that were* si,i»:ne*el hy Mr. 
Staple‘ton durini*- the* ye*ars that ye>u were* in charge of the 
hooks of this (’ompany? A. Do you m<*an previeius to this 
(late ? 

“(j). Pre‘vious and suhse‘(jue*nt. A. You liave* all the 
ch(‘e‘ks the*r(‘ u]) to—all the* che*cks which are* not the*re have 
he(*n ])i‘ope‘i'ly de‘alt with on the* ce)m])any’s hooks. 

“(j). Whe*r(* ai'(* the‘y, A. On the* (’omjiany’s tile*. 

“(^), Where? 

“J. Mr. Sullivan: Some* of them are here, if you want 
them. 
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“Tile Wiln(*ss: S(mn* ot* llicni arr lirrt*. Sonic of them 
an* in (’olomhia. Those an‘ tin* cheeks which are passinl 
into sns|K*nse (imlicjitin.ij:).” 

that witness had personal accounts with ]>eo]de in (’ol(nnl)ia, 
hnt did in»t cari\v sp»‘cial accounts with snpjilies ol‘ u:(K»ds 
and nno’chandize: tln*y were treated as cash purchases and 
ch(M*ks wcic chai’ned iniinediatelv t(> tlu‘ ijoods, would liiid 
check in hooks hv ideiitit‘vinii' it with invoices, did not have 
a ledger account with linns t'l’oni which the noods were ])ur- 
chased : that in ('ase of purchases nnuh* abroad, the uoods 
wer(‘ ucnei'ally in possession before ch(*cks and invoices u'ot 
there, did not keep a special cash account foi* that )mrpt»se; 
that evervthinu' purcha>e<l for plaintilT's use was sent down 
to tlu* camp and witness kn(*w <»f it, in case of Lioods would 
charirc* it to the stoi'es account, in case of stati<un*rv wouhl 
chari»e to statioin*rv account, and in case cd’ siipplii's foi* 
ilred^er to <li*edii‘c spares stores acc<Mint, that tin* suspens<* 
account is used to take care of it»*ms with I'cmar^l to which 
there is in»t snllicieiit information at tin* time to chariife to 
proper acc(nints, it is a tempi>rarv account only; that wit¬ 
ness 1 ‘Xercised his knowh‘di;'e and discretion in placinu thesi* 
matters in suspense account (U* to a particular fund, it all 
rested with him; that whenevei- he did not p(*rsonally hav(* 
suflicieiit information to make proper chai'ict* he put tin* 
item in thesuspt*nse account until he mot the information and 
tlu*n took it out of sus])eus(* account ; that In* s(*nt Staph*ton 
two or thr(*e lett(*rs asking: for iid'ormation as to 
-41 items that he placed in suspense account, because of 
lack of knowleduH* as to pro])(*r account to char.i»;«* 
them, and enclosed with the liters a list of susjiense ac 
count- t<) that date, askinu' that In* mark opposit(* eai'h item 
to what account it shonld hi* charged; 

“(^. I^ecause you did not have sunici(*nt knowledue to 
know personally what account it was properly chargeahh* 
tof A. Vt*s sir. 


Mr. Sullivan; 

Do you mean, Mr. Hamilton, Mr. Stai)leton had omit¬ 
ted to trive him tin* necessarv inf<»rmation ? 

“The Witness; And also, when* 1 was r(*asonal)lv sure it 
was Mr. Staiileton’s account, as a matter of deference to 
liim, 1 wanteil him to say, it was, and I left it in suspense. 
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“Bv Mr. Hamilton: 

“Q. Do yon moan an item that roprosontod somotliin^ for 
liim.^ A. Sonudliinu: for him p(*rsonally—dowolry for his 
wifo, for instanoo. I would put it in susponse account, and 
lot Mr. Sta])loton toll mo it was his ])orsoiial account.” 

that witness doos not know I^orrv Alien, had only two chocks 
])ayahlo to him, both wont into the suspense account; that 
witness did not know that under Sta])letoirs contract he was 
entitled to he paid for traveling;- and livini** expenses; that 
before witness left London at tin* timi‘ of his em])loym(‘nt 
plaintitf furnished him with a statement of account down to 
March .‘>1, 11)12; witness had nothin^*- to do with or keeping;' 
of that account, did not i»() over account with Arizala hut 
only with Stapletmi, this was in May IDIT) at Anda^oya, Ari¬ 
zala hay have been pi’es(*nt, hut did not intervene in the 
conversation; that the it(‘m in Stapleton's account of $51,- 
SoD.;■).*>, March .‘>1, IDIM was snppli(‘d by Arizala, sometime 
about Aninust 11)14, rt‘pr(‘sent(‘d d(‘bit of accounts k(‘pt by 
him at Istmina; that that ac'count also show(‘d a credit of 
$()S,.522.(M), which obtained in sanu* way fi’om Arizala; that 
witn(‘ss was not i’(‘sponsibh‘ for either of these tii>;- 
242 nri's, had no knowh*diL»(‘ of tin* items that eiitei’ed into 
tin* inakini;' up of eithei* debit or cr(*dit (i<*ures; tln‘y 
W(*r(* tak(*n by Arizala from tin* r(*i'ular h*di*er that had 
b(‘en k(*pt \>y him; in answ(*r to tin* (jU(*stion, “How about 
this ci-(*(lit of $()(»,()()() tak(*n from the* Istmina h‘d.<>;er? Is 
that an account that was k(*])t by Arizala also—under date 
of March .‘list 11)12/ \Vitin*ss ri*plied, that is an adjust¬ 
ment of ac(*ounts (ni tin* Istmina books." 

“Q. By which a cr(*dit was <»iven to Mr. Staph*ton/ A. 
1 es sir. 

witness had to makt* that adjnstnn*nt to keep the accounts 
straight with Xew York ollici* as this money had been put 
into the bank took it that it was from the X(*w York ollice, 
but lnrn(*d out aft(*rwards to b; from Staph*ton and ^ave 
him cn‘dit for it ; do(*s not moan that it was his personal 
funds; it was before* witin*ss’ time*, but to best of his knowb 
(*di*(* r(*))r(*se*nted moin*y transf(‘rn*d from London; that 
item of $5,5,750.22 of March 21, 11)14, was also account k(*pt 
bv Arizala and tnrin*d over bv him to witness covering 
entries in Arizala’s book subseciuent to March 21, 11112, 


160 


ANGLO-COLOMBIAN DKVELOPMENT CO. VS. 


(Iocs not know ot' liis |H‘rsonnl knowK'di^o what tliat item 
ivinvscntcd; that it«‘in of $(),S24.ir) of Maivli .‘d, l{n4 iv])- 
rcs(‘nt(*d additional itinns (•r(‘dit(‘d to Sta]>h*ton sin(*(‘ March 
dl, lin.'h of which — has no knowledge* juTsonally, fnll de¬ 
tails hein.u: in Arizala's hooks, wliicli witin‘ss thinks arc* in 
Xcw York in p(»ss(‘ssi(m of ])laintilV: docs not know wlicthcr 
Arizala is still (‘inploycMl hy |>laintiff or not, In* continued in 
its (“inploy aftci* witn(*ss left, does not know how loni;', that 
witness is not in>w in th(‘ employ of ])laintiff, hnt is cliief ac¬ 
countant for th(‘ I*an American Ihdrolenm Company; that 
all it(‘ms in suspense* account wen* not necessarily chariC(*a- 
hh* to Staph‘ton, witness was in donht r(*i:ardinu: them, did 
not change to Staph‘ton's account evei’v it(‘m was in d(nd)t 
ahont, hnt chai\i»’ed th(‘S(* iti'ins hecanse th(‘y wi*!*!* clu*cks 
drawn hy him, and it(‘ms showed that money had heen sp(*nt 
hy Staph*ton without account ini;- for them, for which reason 
made np sns])ense acc(»nnt to put tln‘S(‘ items in it, 
*J4d until — ,i;-ot snnici(*nt infoianation from Sta|)leton as 
how they shonld he chary-ed; that dnrini;- one short 
period Stajeleton madt* a f(*w purchases for ])laintill\ hut 
nev(*r at anv other time; that witness started out hv chari;- 
ini*- all of tin* forty-nine items in tin* siisp(‘ns(* account to 
Stapleton, hecanse th(‘y were paid for hy his checks and 
after witn(*ss had ohtain(*d information as to tin* pro])(*r ac¬ 
counts th(‘se items shonld lu* chai-.i;-(‘d to, it d(‘V(‘lop(‘d that 
items tnf(ill/f $ 4 , 460 ..*>.”) W(‘r(‘ chai'.i;(*ahh‘ to Staph‘ton per¬ 
sonally, and the remaind(*r or $.‘{.'),S.')d.S.') was })roperly 
charii'eahle t(» ditf(‘rent accounts of tin* company, and he 
icot the inf(H*mation as to the ]»rop(*r cliariiini;- of it(*ms from 
Stat)leton; that when witness t(‘stilied that In* S(*nt Staph*- 
ton copy of snspt*ns(‘ acc(nint on thi-(*(* diff(*r(*nt occasions it 
would havi* he(*n mori* acenratt* to say that In* had s(*nt to 
Stapleton a copy of cln*cks drawn hy him, which In* S4*nt to 
Sta])h‘ton h(*(*ans(* In* was tin* |M*rson most int(*ri*st(*d and in- 
(piired of him wln*ther tin* it(*ms W(*re ])ro]n*rly char.i;(*ahle 
to him, that was tin* r(*ason for sendini;- it, s(*nt to him for 
his at)])roval, that witin*ss did not know what salary Sta])h*- 
ton rect*ived, had not him;- to do with payini; him, do(‘s not 
know how he receiv(*d his salary, that matter was transact(*d 
with the London otlice; whereupon the followini*- answers 
and (piestions were made; 
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“Q. IIow frequently did you send your accounts on to 

tile London ollice? A. PA'erv month. 

% 

“Q. And would you strike any balance sheet at the end 
of the Year and send that on? A. Yes sir. 

“Q. Did you send copies of your balance sheets to the 
Xew York Ollice also? A. Yes sir. 

“y. Monthly? A. Yes sir. 

“Q. And at tlu‘ end of tlu‘ year? A. Yes, sir. 

“(J. Those communications from you would include a 
copy of the suspensi* account, would they? A. Would in¬ 
clude additions or deductions therefrom during the mouth 
under r(‘view. 

“Q. Yon would neecssarily advise them each month of 
the conditions of the suspense account? A. In total, yes 
sir. 

“(j). totals ? A. Yes sir. 

“(J. And call their attention to the fa(*t that there was a 
snspens(‘ account not yet allocatcMl, amounting to 

1?44 so milch money? A. Yes sir.” 

* 


never had to call on London ollice for information 
with retVrence to items in suspense* account or instructions 
as to how —- should charge* it e)n he)e)ks, that the National 
I*ark Dank feii’warded cancelled e‘hecks meinthlv, with state- 
me‘nt e>f ae*e*e)nnt as it ap])eare‘el em its hooks at that time; 
\Vhe‘re‘npe)n the* feillowing epiestions were aske‘el anel the fol¬ 
lowing answe*rs we‘re given: 


“(^). And yon would keep that anel the e*hecks together? 
A. Yes, sir. 

“(,). In your eillice? A. Yes, sir. 

“tj). Yeni le‘ft them in yeinr ollice whe*n yon gave up your 
positieni? A. Ye*s, sir. 

And that eillice was where? A. At Anelagoya. 

“Ml*. Sullivan: (ientlemen, elo yon e'ai’e* fen* the)se state¬ 
ments e)f ae*ce)nnt ? If so I will eneleave)!* to have them 
located and let you have them. 

(No response.) 


“ Bv Mr. John J. Hamilton: 

ft 

“Q. Where did you keep those checks whe*n the*y woulel 
come hae‘k from the New York Office? How would you 

ll_4501a 
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take care of tlieiii/ A. 1 receiv(*cl no checks from the Xew 
York Ollice. 

“Q. I mean from the Xew York bank. A. In my ollice, 
in the safe. 

“(j. You would keep them all in one package? A. In 
rotation, in numerical order. 

And that is when* you h*ft them when you left tho 
employ of the company? A Yes, sir.” 

that the statement s(*t out hereinhefore at page —, together 
with covering letter s(‘t out hereinhefon* at page —, must 
have been written by Stapleton somewhere at tlu* beginning 
of May IDlb, previous to the loth of the month, having 
reference to(‘ntries in Istmina books ke})t by Arizala which 
Stajdeton wished adjusted, by luring eith(*i- charged or 
cr(‘dited to other accounts, some of them had been 
245 charged to Stapleton j)(‘rsonally in error, and this 
statement was s(*nt by Stapleton wh(‘n he went 
through the Istmina books with Arizala pivvious to wit¬ 
ness iiu'orporating these* books with his, to correct the 
items, that had b(‘<*n chai’ged to tin* wrong a<*count, Staph*- 
ton’s and others, not entirely to Stapleton, and th(*y in¬ 
cluded an item to go into his |n*rsonal account which had 
not been charged to him, that is why witin*ss says all tin* 
items Innl not b(*en charg(*d to Staph*ton; that witin‘ss doi*s 
not know that Stai)(*lton had in*v(*r goin* ov(‘r tin* susp(*nse 
account, r(‘ceived no instriK'tions from him with r(*f(*r(*nce to 
it, does not know ])r(*cis(*ly how long before* le*aving plain- 
titT’s emple>y it was that witness maele it up, it woulel have* 
be*e*n twe) e)r thre*e* months,mailed e)riginal te) Xew ^’ork eetlice, 
anel left ceepy at (’olombia, for infe)i-matie)n e)f the* acce)unt- 
ant suce*ee*eling him, elid ne)t send e‘e)|>y e>f it te> Staplete)n 
elirect; that witness was innle*r Stapleton's e>rde*rs, hael no 
perse)nal re*latiems with him, busine*ss relatiems we*re about 
all, hael ne) misunderstanding with him with re‘fei-e*nce tee 
the coneluct e>f tin* eellice, though witne*ss gaine*el the* im])i-es- 
sion that Sta]>le*te)n weuiM have* prefe*rreel that aiiotlnu* man 
hael be*e*n npi>e>inted at the* time witness was se‘nt foi* tin* 
positie)!!. a fiie*nd of Sta)>h*tou 's, gaine‘d that impre*ssiem 
soon after taking charge of the* eellicc; fre)m hearsay princi¬ 
pally anel alse) from subsee|ue*nt eve*nts, the a]>pe)intme*nt of 
t'ut’'ill as assistant manager, supplanting witness, after 
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wliicli witness became to all intents and purposes chief 
accountant; does not know the j)recise date of Cutbill’s ap¬ 
pointment, should say sometime in S(‘])te]nber or October 
1914, no cbanii:(* iu witness’ sabn*v or in anythin^: at all, 
did not take that matter u]) for discussion with Stapleton, 
do(‘S not know who appoint(‘d (’utbill, understood Stapleton 
was resj)onsible for bis appointment, Stapleton attemj)ted 
to earn'd/ witiK'ss’ aiu:r(*i‘m(*nt wIkmi be was tlu'n* in May 
191.*), wi’ote a letter to witiu'ss advisini; of t(*rmina- 
l24() tion of ai»:i‘(‘(‘m(‘nt in accordance with (*ertain clause, 
told liim be did not consider he was conijxdent to 
do it b(‘cause tin* contiact was made with London oHice; 
Stapleton and witness nev(‘i’ imd after that, but business’ 
relations W(‘ic tli(‘ sanu' as (*v(‘r, Stapbdon was in (’olombia 
when lu* wrote tb(» letter, it was on the loth of May 1915, 
as j)artinn‘ shot at witness; and thereupon the folowin.i' 
occurnxl: 

“(j). You have no knowledu:e as to what portion, if any, 
of thos(* it(‘ms in that suspense account Exhibit J, is 
pro])erly clnn’i^eabh* a<»:ainst AFr. Stapleton personally, and 
what ])ro])ortion of the items is properly charg’eable against 
the com])any/ A. Xo, sir.” 

that tin* information found on the sus])ense account under 
th(‘ In'ading “X(*w York OfTicc* Statement” was obtained 
from X(‘w York Oflice stat(‘ments, that is the statements 
s(*nl to witness by tlu* X(‘w Yoi*k office of ])laintilY 
and oth(‘r (*xp(‘ns(‘s ])aid by Xt‘w Yoi’k ()fiic(* which wit- 
m*ss had not Ix'en able to charge' to dilTerent accounts be- 
(‘aus(‘ of lack of information which tin* Xew York Office 
had faihxl to furnish witiu'ss; that h(‘ does not know for 
what purpose* the* ch(H*ks elrawn to the* e)reler of cash were 
elrawn; that Sta]dete)n saiel he wante'd to discharge witness 
Ix'cause* he* e*e)nsiel(*reel that witness’ servie*es W(*re unneces¬ 
sary due* te) limiteel operations of the* ])laintirf; that witness’ 
relatie)ns with Arizala were very ce)relial and e,*ontinued so 
all eluring the time*, gooel frienels; witness’ ])re*se‘nt employ- 
me*nt is with the* Iben American Petrole*um Oeempany, which 
has abse)lutely ne) connection with jdaintilT. 

By reelirect examination that Stapleton had nothing to do 
with the exploration anel exploitations operations of plain¬ 
tiff, that at the time Stapleton paid a few bills like those 
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prodiicvtl tlu* ])(.‘riocl of legal trouble, when it looked 

as if plaintitT would' stop all operations, then Stapleton 
paid some hills for provisions to he sent down, thinks this 
was somewhere in the heginning of IDUi, the first 
247 half of Ifilfi, it was snhsecpient to lot of legal tronhle, 
when there was an injunction against the company 
operating, and the London Ofiice was very much alarmed; 
witness identifiinl checks with the invoices for goods, nev(‘r 
personally drew any chocks or drafts on or for tlu* com¬ 
pany; that during the year witness was at Mandingo, the 
Colombian headcpiarters were there, and when he was at 
Andagoya the headquarters were th(*r(‘, that th(*re were 
never heachpiarters at both Mandinga and Andagoya at 

the same time*; that lu* saw for one dav in Jannarv, lfil4 

• • 

Stapleton, about two or three hours, no conv(‘rsations con¬ 
cerning hooks or k(*e])ing of th(‘m, nor was his account taken 
up, that witness never had in his ])oss(*ssion and never saw 
Sta])letoirs check stubs; that witness’ statenn*nt on cross 
examination as to certain entri(‘s having been incorrectlv 
made was has(‘d and depended (‘utirely on what Stapleton 
told him; that when witness left tlu* em])loynu*nt of the 
(Company the Sta])leton cancelh*d clu*cks W(‘re in tlu* saf(* 
of the (’ompany at Andagoya; they W(‘re all in tlu* safe at 
that time, nont* had been remov(*d and stor(*d anywhere. 

Bv recross (*xamination witness t(*stiti(‘d that tlu* infoiana- 
tion sin)plied by .\[r. Sta])leton with n‘f<‘r(‘nc(* to tlu* alloca¬ 
tion of the various charges was acce])t(*d by witiu*ss and the 
items so ])osted. And in answer to tlu* (jiu*stion “Did the 
company ever notify you that any of these it(*ms which had 
been allocated by you in accordance with the information 
that Mr. Sta])h*ton gave you, was incorrect?” witness re¬ 
plied, “Xot np to the time of my h*aving tlu* company”: 
that an injunction obtained against tlu* com])any o])(*i-ating 
its miiu*s in Colombia which was finally set asi(h*; that Dr. 
Lo])ez and Dr. Manotas had charg(* of the litigation for the 
company and tlu*y wen* op(*rating nn(h*r .Mi’. Staph*ton hav¬ 
ing been em])loy(*d by him to def(*nd the com])any. 


By deposition of J. Bradshaw, taken in London, Kngland, 
on August 27, 1927), that he became connected with 
24S the ])laintitT on March 11, ItHl, being ai)])ointed to 
act for the secretaries of the Consolidated (lold Fields 
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of South Africa and continued to act in that capacity until 
Mav, IDKh when he entered the British Armv and there was 
a <»ap in his connection with jdaintitT from May, 1D16 until 
OctolK*r, at which last mentioned time he was appoint¬ 
ed and is still a director of plaintiff; that he knew Stapleton 
and was familiar with the course of business adopted when 
Stai)h‘tou was making purchases for plaintiff in Colombia; 
it was the ])ractice for Stapleton to cable to London for au¬ 
thority of the Board to make payments for the purchases of 
pro]K*rties at certain maximum figures; that plaintiff lias at 
no tinu‘ received particulars or details of Stapleton’s ac¬ 
count or of the sus])ense account on the Colombian books of 
plaintilT; that In* is familiar with Sta])leton’s contract of 
March 17, 1911, and particularly with its seventh clause, 
that at th(‘ time* that (*ontract was entered into the ])lain- 
tilT had not made* a contract with any other employee; this 
was within a foi1ni<*ht of the formation of j)laintiff; and 
that a clause in tlie t(‘rms of para.i»ra])h s(‘ven of the Staple- 
ton contrjict was coininon to all contracts made by ])laintiff 
with furth(‘r employees. 

Mdtnrss Bradshaw thereu])on further testified that 
Stapleton had an account for the ])laintiff at the National 
Park Bank in New Voi-k, but he did not know in what name 
Sta])leton kept that account, and to the best of witness’ 
knowledofe, tin* money in that account was used on behalf of 
plaintiff; that the countiud’oils or stubs of the checks dealt 
with by Sta])leton in that account are not in the London 
Office; and were never received in that office, and could not 
be traced, that a thorou.e:h search has been mad(‘ for them; 
that it has n(‘ver come to the knowledge of plaintiff in 
London that Stapleton had used some of plaintiff’s 
249 money in th(‘ New York bank, for his own pur])oses; 

tin* cable,irram of March 14, 1917 hereinbefore re¬ 
ferred to was rec(MV(*d in London about that time, which 
raised matters which have led to the dispute which is in- 
volv('d in th(‘ pr(‘sent suit; that since October, 1920 when 
witness rejoined the ])laintiff as a director he has ly seen 
or received any information from any one repr^ entiii" 
Sta])leton with re^mrd to this account; that during wit¬ 
ness’ two ])eriods of association with plaintiff Stapleton 
was never within witness’ knowledge authorized to use the 
funds of plaintiff for the purpose of bribing officials in 
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Colombia or aiiywlicro else, and j)laintitT lias never nveived 
any information that he did so; that diirinii: witness' 
association with ])laintifT, Stapleton was res])onsil)h* to tlu‘ 
Board and to the Board alone; that an en.i>:ineer was first 
sent to Colombia on behalf of jilaintitT, was sent in Decem- 
ber, 11)11 about nine months after the makinir of the eon- 
traet with Stapleton; that the course of mail b(*tween 
London and Colombia was very irrei^fiilar tin* usual ])(*riod 
of time re(piired to receive a rejily to a communication was 
lu'tween three and four months; that witness has ])r(‘])ared 
a chart which accurately shows the relationship between 
the Colombian, Xew York and London Offices prior t(> tak- 
injr over bv the American interest, which chart is as fob 
lows: 

“The Anirlo-(\>lombian Development Company, Limited. 

London, Head Office 


Board of Directors 


Colombia 


Manager: 1). i\ 
Sta|)leton—hold in, 
Power of Attornev 
from ('om])any 


Xew York Ajrency 
(Xo control over Company's 
affairs) 


('onsnltin^ Kn^inecM’ 
Kn‘^a.ii:ed by Board 
of Directors 


All instructions 
^•iv(‘n direct from 
London 


‘JbO And on ci'oss examination that witn(‘ss did not 
know Stapl(‘ton at all prior to his employment by 
the plaintiff': witiu'ss thinks that when Sta])leton tirst came 
to Join till* ])laintit'f Sta])leton was emjiloyed by Johnson 
Matthey iS: ('ompany, Sellon of that tirm beiiiij: a director 
of jilaintilT; that jirior to March IDll Stapleton had cer- 
tainlv lH‘(‘n in Colombia for some considerable time; that he 
thinks Staph‘ton had vei’v little to do with actual layout of 
the developnunit; eii'iineers had been sent out befon* 
although Staj)leton's advices may have been ask(‘d, witness 
does not think he had much to do with the actual engineer¬ 
ing layout; that witness does not think Stapleton had ac- 
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(jiiired pro]iorties in his own behalf in the first instance, 
wliieh were snhsecinently taken over by the plaintiff. 

And thereupon the following question was propounded 
and llu* following: answer thereto was given: 

“(Voss-interrogatory 11. We know what Mr. Staple¬ 
ton's duties were from the Agreement, which we have got, 
and those duties and j)owers were subseciuently very largely 
extended by the Power of Attorney which was given to him 
on the 2drd March Itlll, were they not? 

“Answer. Yes, he had those powers.” 


I'liat Stai)leton's i)ower was very very wide, that Staple 
ton had coigaged a portion of the staff out there in Colombia, 
i)ut not all; some of them were sent out from London, but 
In* went out himself, but whether he took somebodv from 
Anu‘rica witness does not recollect, not from England; that 
for at least the lirst two years in Colombia Stapleton had 
a native bookkeeper, Arizala, cannot recollect how long 
Arizala had this position; that later an accountant was sent 
out from Loin Ion, jirior to which time accounts were re¬ 
ceived from ('olombia, but cannot sav whether thev came 
direct from tin* native* bookkeejier, had accounts from time 
to tinn*; in answer to the (juestion, “Because I see there 
are some letters, Mr. Bradshaw, in which you are 
1251 giving directions to Mr. Stapleton as to how you 
want tin* accounts kept, and asking for an explana¬ 
tion e>f various items?, the witness replied, “Yes, they 
would pi-obably be sent under the cover of Mr. Stapleton’s 
letters. We never corresponded with individuals out 
there*;" that when sent accountant out from London he had 


charge of the books; in answer to the (piestion, “from the 
tinn* that tin* accountant went out there you received regu¬ 
lar statements from him monthly and annual balance sheets, 
did you not?, witness replied, “Yes, we had more or less 
r(*gnlar statements"; And in answer to the (piestion, “May 
1 take it that, if the accountant, who has, I believe, already 
given evidence, says that those were regular statements, 

and that as earlv as 1914 there was a debit balance show- 

« 

ing against Mr. Stapleton for this sum of $44,000 Dollars 
approximately, the company in London would be well aware 
of that fact some time in 1914,” the witness replied, “Yes, 
they would;” and if not satisfied with that debit balance 
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kept as coiifulential payments/’ witness rej)lieO “Y(‘s;” 
that from what witness knew and saw of Stapleton always 
found him an honest and perfectly straiirhtforward man, 
in whom all the directors in Knixlaiid had the utmost 

254 and com])lete confidence, and witness shonld he very 
surprised to think that for one montmt that Staple- 

ton had ever tnideavored to c(mc(‘al from the plaintitT any- 
thini? with rei^ard to the account or to misappropriate any 
of its money; that Sta])leton had attmided V(‘ry few l>oard 
Meetin.LTs of the plaintitT in London, hnt he did come over 
once oi* twic(*: and theren])on the followini^ occurred: 

“(’ross-intei ro,i»atoi y 79. So far as it was possible* to do 

so, yon kept accurate hooks from the data that yon rec(*ived 

from (’olomhia, ov(‘r here in Kn,inland.'" Answe-r. Vi*s, 

certainlv. 

» 

“(’ross-inte*rroiratorv SO. 1 do not know how manv ac- 
conntants yon employt‘d for that particular department, 
wln‘ther it was more than one? Answer. Oh ves. 

ft 

“(’ross-interro.iratorv SI. Several, 1 think. Answer. 
V(*s, s(‘veral. 

“(’ross-int(‘rroji:at(n*y S2. The* company was dealinii: with 
lari*:e sums of mont*y ? Answer. Ves, pi’ohahly enie par¬ 
ticular clerk would he deputed to look aft(‘i‘ this |)articnlar 
company's work. 

“('ross-intenoi*atory S.‘>. As a fact 1 expi‘ct yon know, 
.Mr. l>ra<lshaw, althoniih yon were* ne)t with the* ce)mj)any at 
that time*, that afte*i' the* takinif e)ve*r hv the* Amerie*an (’om- 
pany from yon, .Mr. Sta])lete)n eliel ])ut forwarel a claim, as 
he* was e*ntitle‘el to, in re*spe*e*t of share*s to l)e* allotte‘el to him 
nnete*r his e'ont rae*t of se‘rvie*es ? Answe*r. Ve*s, that is so. 

‘*('ross-inte*rrenratorv S4. Anel e'enisiderahh* elispute went 
on with ie*narel te) what he* was e*ntitle*el to, he* e*laimin^ senne- 
thinir like* dh.OOtl shares, anel the* e*e)mpany in fae*t e*ventu- 
ally allowin^^ him 2h,(M)()? Answer. Ve*s, that is ri^ht.” 

Aiid witness shenilel he ve‘ry sur])rise*el if Stapleton 

255 eve*r misappro))riate*el any ni(nie*ys of the* jjlaintiff. 

4’he're'npon the* plaintitT e)tTe*re‘el te> pi*e>\'e* nnele*r a cenn- 
mission e‘Xe‘e‘nte‘el in Londem, Hni*lanel, nneler elate of 
Aui»nst 27th, 1925, hy Arthur Onslaw Julius, that he is a 
seelicitor practicing: since 1S77 and fe)r thirty e)r forty years 
had heen elrawin^ iq) contracts of service hetween employ- 
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ors and eniployi'os, mostly ludwoon companies holding prop- 
eity abroad, and their agents, engineers and others, that 
he prci)arcd the contract of March 17, 1011 witli Stapleton, 
and his attention being called to ])aragraph 7th thereof, 
that he look(‘d upon that as a common form clause, which 
he has s(‘i*n v(‘ry frecpieiitly ludween employers and em¬ 
ployee's in Kngland, but which was absolutely essential be¬ 
tween a com])any in Hngland and an agent or engineer act¬ 
ing for the company abroad; that he had never had special 
instructions to ])nt in the clause of that sort; and did not 
have such instructions in connection with the Sta])leton con¬ 
tract; to which olTer (h'feiidant then and there objected on 
the gi'ound that the contract or employment s])eaks for 
itself, and what Julius mav have done in other contracts 
extending over the long exjx'rienci' he had had, has no bear¬ 
ing on the mattei’s in disputi*, which objection was by the 
court sustaiiu'd, to which ruling of the court plaintitf then 
and there* noted an (‘Xce])tion and same was duly allowed by 
the court and (‘iitered and not(‘d on its minutes. 


‘Jot) And thereupon tin* plaintiff announced its case 
closed. And ther(‘U])on the detendant moved the 
court to dismiss the* bill upon ])laintitT’s testimony. And 
thereupon the* following occurred: 


Mr. Sullivan: Ih'foi’c* tlu'y make a motion to dismiss, I 
want to call tin* atti'iition of tin* court to a peculiar situa¬ 
tion, OIK* 1 have always rc'ganh'd as rather i)eculiar und(*r 
the prt‘S(*nt practice* of taking testimony in o])e*n e*ourt. 
rnd(*r th(* old e*(piity practice* th(*i‘(* was no such thing as 
making a motion to dismiss at the* conclusie)n of the* plain¬ 
tiff's e'ase*. The'i-e* is ne) rule* authe)rizing it ne)w. .My e*e)n- 
te*utie)n, the*i'e*fe)re*, is that by making that motie)n, the ele- 
f(*nelant waive's all pre)e)f, waive'S the right to ])ut in any 
])re)e>f. 

.Mr. elolui J. Ilamilte)!!: There is no such practice. 

Mr. Sullivan: I hael not finishe'el. The* case ce)mes before 
the* e*e)urt eui the* whe)le te*stimonv- 

The* ('e)U?'t: We*ll, 1 canneet agi‘e*e with you eui that, be¬ 


cause* we* eh) it eve*rv elav. 

• • 

.Mr. Sullivan: Anel ye)ur IIe)nor will alle)W me an e*xce*])- 
tion. 

The Court: Yes. 
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Alul tlicnMipoii the ])laiiititT n(>tr(l and cxccplinii to tin' 
ruliiiu: of the court wliicli was l»v the court allowed and 
noted and entered on its minutes. 

And thereupon tin* defendant and plaintilT through their 
counsel argued to tin* court tin* said def(*ndant*s motion to 
dismiss, at the conclusion of which argument tin* court an- 
inuinced that he would sii*n a <h‘cre(* dismissiuir tin* hill. 
Thereupon the follow! u<j: occurrt‘d: 

'rin* (’ourt: As 1 said a f(‘W minutt*s ai^o, 1 <lo not tind 
anv—hardlv anv alleirati(»ns of fraud in this hill, and cer- 
tainly, in tin* proof, in tin* (*vid(*nc(‘, not tin* sliirhtest. 

d'he c(Mh* r(‘co.tini/es the old common law ol)li'.;;ation to 
account in Section ‘Jod, and 1 take it that if Mr. Sta- 
‘Jo? ph*ton had hatl lu*(*n aliv(* In* wouhl havt* lM‘cn calh‘d 
upon to a(*<*ount, and I would say without lookinir into 
the <pn‘stion ])articulai'ly that he wiudd In* I'cpuii'ed to ac- 
cniint just as a bailee* weudd. In other W(»r<ls, 1 look u]M)n 
him more* as oce'Upyini:: tin* ]>osition of a haile(* than tin* 
t!’ust<*e* e)f an (*\j>re*ss trust. 'Phere* w<*i-(* trust ohlii;at ions 
impe)se*d upem him. That is, he* was in e*e)nrnle*ntial re*la- 
lion with |•(*s])(*e•t to tln*s<* pe*oph*. hut he* was Tuore* like* a 
l>aih*e, who handh*s a man's pro])e*i*ty, anel looks like* a 
truste*e* of an «*xpre*ss<*el trust, who take*s tin* ])]’o])(*rty, 
pi'actie*ally has title* to it, as ti’ustee*, ami, of e*ours(*, d<*p(*nd- 
inu‘ upon tin* te*rms of the* trust may S(*ll ami r<*inv(*st, 
e*olle*e*t i'(*nts, issue*s and ])rolits, and ])ay the*m e)Ve*r. 

That was one* e)f the* e-ase*s, the* tirst e-ase* Mr. Sullivan re*ad. 
'riiat truste*e* had ])osse*ssieui eef all this ])ro]K*rty anel he 
hael title* in his e»wn name*, anel as 1 sax', it le)e>ks te) me* as 
t heuii^h M r. Staph*teui hael he*e*n ineu'e* like* a l)aih*e*, ami t he*i’e‘- 
fe»re* the*re‘ was a e*eunmeui law ae*tieui eef ae*e*e)untini; ai*:ainst 
him. 1 eh) ne)t uneh*]’stanel that if a man is ae*tually a ti’uste‘e* 
e)f an e*xpi’e*sse*el trust that e'euumeui law has any juriselic- 
tieui. That was e)ne* e)f the i*e*asons why eejuity take*s juris- 
elie'tie)!! e)f an e*xpre*sse*el ti'ust, he*e‘ause* the* e‘eunme)n law, as 
I uneh*rstanel it, the* truste*e‘ haxinii' title* anel so forth, yeeii 
e*anne)t make* him ae*e‘e)unt at e'eimuiem law. Veen e*anin)t elo 
anythin.!*- te» him at all. 

The*re*fe)re*, 1 think that the*re he*inii- no framl in tliis e*ase 
that I e*an se*e*, ami it he‘in.ir a e*ase* e)f e*one*nn*e*nt jui'iselie*- 
tiem, that the* statute' eef limitations eloe*s apply, ami tin* 
claim is hanvel, hut if it we‘re* a case* in whie*h e*ejuity seeh'ly 
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lias jurisdiction, I should think there was j^ross laches in 
here in this case in not tiliiiii: this suit sooner. There was 
no time, eitlier taken from the law ])oint of view or from 
the ecjuitahle ])oint of vi(‘w, along after December 191(), as 
to the ])rinci])al account, whereas as to the suspense account, 
it would bring it along to July 1917, when these ])laintitTs, 
as j)laintilTs, develo])ed, on their own hooks, that Stapleton 
was debtor to tlu*m. It mixlxcs no dilTenmce whether 
‘ioS he actually was a debtor, or whether if there had 
lH‘en an accounting it would have turned out ho was 
a creditor, or that thev would strike an exact balance. As 
Mr. Sullivan said hen*, in citing a case, the right to an a(*- 
connt does not de])end n]n)n whether there is a balance 
on way or another. It depends on the obligation to ac¬ 
count. Thev could have sued him in Jnlv 1917, and if there 
had been an action at law—T don’t know just how yon 
would treat an account of this kind at law. I n(‘ver had 
occasion to look into that, but thev cannot even sav Hint 
thev did not know the amount to sue for, which is som<‘- 
times the ]’(*asoii given for (*oming into eipiity. 

.Mr. Sullivan: We do say that in the bill. 

The (’onrt: I know, but the fact is that the bill stat<‘s 
two sp(‘cihc accounts, forty-odd Thousand, and nin<*t(‘(‘u 
thousand. That was what was shown on the books, so yon 
could have* stated an exact amount to sin* for. 

Mr. Sullivan: Wc* (*laim a lot more than that. 

The (’onrt: That may lx*, but that is what the books show, 
and at that time there would have been no diflicnltv in at 
least suing for that, and then if it transpired that th(‘r(‘ 

was more due von in anv one wav or anoth(*r, there would 

• • • ~ 

have been no objection to an amendment, or if under the 
section of the (Vxh* to which I have just referred it had to 
go to an auditor in order to clear it n[) and th(*n come back 
to tin* jury, it would hav(* been all right. 

Here is a man who might have exyilained, if In* had had 
a clianet*. M’heri* n(‘V(‘r was a timi*, leaving onl a r(‘f(‘r(‘iK*(‘ 
to (‘verything excefit the check stubs, wh{*ii th(*y did not 
have eveiwthing in their own possession, everything, and 
to get down to the ]x)int, which I did not (jnite clear up 
up until the argument, and ^Ir. Sullivan admitted they 
showed him the list of checks with the names of the 
payees- 
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2r)J) Mr. Sullivan: It’you- lloi'.or ploasos, I do not admit 
that. I admitted they did not show him the actual 

checks. 

The (’ourt: Well, I mean the cheeks. 'Phev never showed 
him the eviihmce that was in tlu*ir liamls. Their actions 
are (piite unaccountahle to me, and 1 tliink that now that 
the man is deail and ,i;one, and it is ])eculiarly a easi* where 
only he could say, as 1 look at it what he liad spent this 
money for—now, whether, if th(‘y had irotteii an account, 
they exi)eeted him to say lu* irave a quarter on a Pullman 
car, a twenty-five ctmt tip, 1 don't know. That would he 
a full accountinir, hut outsich* of these* it(‘ms which you 
miirht call items of p(*rsonal (‘.\])ens(‘, and it was shown In* 
was traveliiii^ around evervwh(‘re. 4'hen* aic* items on 
there which I assume he could explain; the plaintiff as- 
sum(*d he could explain, and there is nothinij: to show that 
he would not have explain(*d if lu* had had tin* chance. 

But, however, leavim:: all these thinus aside*, the*y we*re 
in position certainly freun July 1017, withemt any epie*stie)n, 
to hrin.ii: this suit. They wait(*el until he* elie'el, his e*viele*nce*, 
the most im])e)rtant eviele*ne*e*, is ueuie*, se» I elismiss the* hill 
on the merits. 

And he it further renu*mhe*]*e*el that the* fe)re*v:e)ini'‘ e'e)m- 

prises the* substance eef all e»f the* testimeuiy in the* e*ase* 

ne*(*essary to explain the* issne*s anel ejue*stiems inveilve*el ami 

the relatiems e>f the partie*s there*te», anel all e>f the* )n*e»(M‘e*el- 

imrs in the trial e>f the saiel issues anel epie*stiems, ami e*ach 

and all e>f the exceptiems se) state*el in the* fe»re*i*e»ini*- .state*- 

ment e)f evieleiie'C were elulv ne)te*el anel alle>we*el hv the* e'e)nj’t 

• • 

anel e*nte*re*el em its minutes at the* time* same* we*re se*ve*rally 
ne)teel anel taken, anel the* Am;le)-(^e)le)mhian r)e*ve*le»pTm*nt 
(\)mpany, Limiteel, then anel the‘re‘ ])raye*el the* ('eun-t to 
siii:n this Stateme‘nt e)f Kvielene*e* anel the* same* is ae*e*e>rd- 
iiiijly siu:ne*el anel maele part of the re*e*e)rel in this e*ase* Xow 
feu- The*n this 28th elay of July, .\. D. 102(), the* ])lain- 
260 titT anel elefenelant he*in<*: present in Peiurt hv cemnse*!, 
anel no objection heinir siijnitieel te> the siirnimr of 
this Statement of Evidence. 

WALTER 1. .Mc(M)V, 

Chief Justice. 
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l^ourt of pistrict of Columbia. 

JANUARY TERM, 1927. 


No. 4501 . 


THE AXGLO-COLOMBIAX DEVELOPMENT 
CO:^IPAXY, LLMITED, Appellant, 


vs. 

STELLA IIAMILTOX STAPLETOX, Executrix of 
THE Last Will and Testament of Daniel Casey 
Stapleton, Deceased, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


1 . 

Statement of Facts. 

The appellant, the Anglo-Colombian Development 
Company, Limited, a British corporation, filed suit in 
the court below against the appellee, Stella H. Staple- 
ton, executrix of the estate of Daniel C. Stapleton, de- 


(•(‘asod, tor an accountini^ hotwccn the parties. The 
decree from which a])])ellant a])peals dismissed the 
hill on the ^n’oiind that no fraud, dece])tion, or con¬ 


cealment haviiii; been shewn to i‘xist 


the causi‘ of ac¬ 


tion was barred bv tin* statute of limitations and under 


the doctrim* of laches. 


1. StaI’LF.TON‘ s KMeLOV.MKNT liV 


Api'KI.lan r. 


Aj)])ellant was chart(‘red on March b, liHl, under 
the laws of (Ireat J^ritain (IJec., j). -7). It was or- 
iranized and contrr)lled by the (V)nsolidati‘d (loldheld's 
of South Africa, Limited, and was foimed for tin* ])ur- 
pose of acipiiriiii^ and o])eratini^ icold and platinum 
lands in Colombia, South Am(‘rica (Kee., ])p. 'IS and 
loo), its head<|nart(*rs, how(*V(*r. beini^: in l.ondon, Kiiir- 
land (Hec., p. 28). 

For many years prior to IDll Stai)h*ton had bi*en 
(*nLrair(‘d in business in South Am(*rica and at that 
time had interests in Fenador and a prolitabh* plati- 
nnm-bnvinu: Inisiiiess in which In* was conin*!-!!*!! with 

• V ^ 


Johnson ^latthey cV: Fompany, oin* of that firm ln*in,i^ 
a director of a])pellant (Kec., p]). (18 and KiO). He was 
ur^ed to aid a])])ellant in tin* development of its hold- 


inu:s and ])usiness lu'canst* of his special 


knowled^t* of 


that kind of busiin*ss and becans(* of his standing: and 


influence in Folombia and his acquaintance with the 
country, the ])eople, their lauLcnaire, and their mode of 
doin<>: business (Rec., p. (18). 

On March 17, 1911, at London, EmMand, Stapleton 
entered into an agreement with appellant whereby he 


was appointed its ciffcut in Colombia (Kcc., p. 28). It 
])rovide(l that Stapleton was faithfully and diligently 
to eni})loy himself in that capacity and to devote so 
much of his time and attention to a])])ellant as its busi¬ 
ness might rcMjuire. and that he was i)romptly to obey 
and carry out all orchu’s and dir(‘ctions of the company 
and to work in harmony with other (‘mployees of th(‘ 
com])any (l\ec., p. 7). 

Tin* (‘onlidential charact(‘i- of the employment is 
shown by the provision of the contract requiring that 
he was not, either during the continuance or after the 
IcM'mination of his (‘ngagtnmuit thereunder, to rev'eal, 
iniblish. divnlg(‘, or communicate to any person any 
information, docunnmt, ])aper, or book or other matter 
that he might know of or become possessed of while in 
the sei‘vic(‘ of the appc‘llant (Hec., ]). 9). 

On March 2.‘), IDll, appellant executed a power of 
attorney appointing Stapleton its attorney-in-fact in 
Colombia (H(‘c., ]). 'M\). By this instrument he was 
(‘inpowered, among other things, to purchase or sell 
any lands, min(‘s, ))roperties, rights, concessions, or 
share's; to enter into anv agreement or contract in 
resj)ecl tlu'reto; to emi)loy necessary clerks or serv¬ 
ants; to draw ui)on any bank or individual for moneys 
standing to tlie credit of the company; to open ac¬ 
counts in tli(‘ name of a))])ellant; to draw or negotiate 
ch(‘cks, not(*s, etc.; to ])ros(*cute and defend suits; to 
make, (*xecut(‘, and delive'i* deeds, contracts, and to do 
all or any of the foi*egoing in thn name of the coni- 
}/anif and to delegate and confer upon substitutes the 
powers contained in said instrument, and appellant 
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(*()V(‘iiant(*(l to ratify all aets doiu* th(‘n'uiuU‘r (Rcc., 
p. 33). 

r|)on tlir cxi'ciitioii of tlu* ('ontracl of Marcli 17, 
Itni, Staph'toii (*nt(*i(*d upon tlu* sorvico of appellant 
and devot(‘d mneh of liis time* and energies in the i)er- 
forinaneo of his duties (Kee., p. 129). He went to Co¬ 
lombia bv wav of X(‘w York, arrivinir in Colombia in 
May, 1911, when* lu* found tlu* alTairs and the em- 


ployi*(*s of api)(‘llaiit dcinoralizrd (Ree., pp. 3S and 39). 
liis ehit‘f dutius (‘oii>istod of obtaining- land, stock in 
other companies, options on mineral land, and con¬ 
cessions from the (lovernment of Colombia, the per¬ 
fecting. the presc'i’valion, and the protection of these 
properties and rigdits from various attacks which were 
bi*ing made against them (Rec., pp. 29. 48, 133), such 
as injunctions which were obtained preventing appel¬ 
lant from operating its mines in Colombia, which in¬ 
junctions Stapleton was successful in having set aside 
(Rec., p. 104). The conditions in Colombia were ad¬ 
verse, dillicult, and dangerous. He was continually 
meeting with opposition, and he found that the Gov¬ 
ernment of Colombia at times had given concessions to 


various parti<.‘s to oju'i-ate on the same land (Rec., p. 
29). It was nec'cssary in straightening out these rights 
and in obtaining new concessions from the government 
to actively incur and keep the favor of that govern¬ 
ment and of the otlicials who were in power (Rec., pp. 
4G, 53, and 54). 

He remained in Colombia until some time in the 


summer of 1915, with the exception of visits to Lon¬ 
don in September, 1911, July and August, 1912, and 
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April, 1914 (Roc., side page 149, after p. 96, and p. 96), 
which visits were made at the direction of appellant 
(Ree., p. 54), and at which times he attended meet¬ 
ings of its board of directors, and trips of small mo¬ 
ment to Ecuador or elsewhere in South or Central 
America. The headfiuarters of ai)pellant in Colombia 
were not fixed, but were maintained at the place where 
the ojierations for the time being were conducted (Rec., 
p. 148). The assistant manager, engineers and account¬ 
ant, etc., were located at the headquarters and they 
attend(‘d to th(‘ snp(*rvision of the operations and the 
office there (Rec., [>. 156). Stapleton was seldom at 
the headquarters, liis duties taking him to Bogota, the 
cajiital of the country, Cali, and elsewhere (Rec., pp. 
44 and 148). 

In 1915 Stapleton was in Xew York attending to the 
business at that end, buying sup])lies, arranging for 
the receipt and sale of platinum, etc. (Rec., pp. 56-60). 
During 1916 he divided his time lietween Xew York 
and Omalia, Xebraska, being in Xew York on appel¬ 
lant’s business more than one-half of the time (Rec., 
p. 32). In the fall of 1916 he moved to Washington, 
D. C., and was at the Crafton Hotel until February, 
1917, when he moved into his house at 1617 Massa¬ 
chusetts Avenue, Wasliington, D. C., which was his 
home until his death on May 3, 1920 (Rec., p. 32). 

2. Otiiei: Officials of Ai’Ffllaxt in Colombia. 

There were besidevs Sta])let()n several other officials 
of aiqeellant in Colombia (Rec., p. 156). Shortly after 
Stajjleton's conn(‘ction with appellant, Andres Arizala 
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was employed (Kec*., pp. 148-158). From then until 
some time in 1913 he was in charge when Stapleton 
was absent from headipiarters (Hee., ]). 58). He at¬ 
tended to orderinic goods loeally and abroad, makinj^ 
j)ayments locally, and tin* keejjing of the Colombian 
ofiice in funds l)y drawing drafts against a])pellant’s 
New York office (Kec., j). 154). He also had aiitlnudty 
to draw on the accounts of appellant, including their 
account in Xew York, by virtue of Sta]>leton having 
transferred his faculties under his [)ower of attorney 
to Arizala (Kec., p. 58). 

Prior to .June, 1913, Stapleton informed appelhint 
that he needed additional assistances and a])])e“llant, 
through its board of directors, engaged Charles H. (ban¬ 
ning, an Fnglishman, and sent him out to Colombia 
(Kec., pp. 30 and 90). 4'lu* contract of (‘inploynuMit 

dated .June 17, 1913, signed by a])p(‘llant and Canning 
in London, recited that Canning was imgaged as jissist- 
ant manager (K(‘c., ]>. 37). This contract also pro¬ 
vided that whenevi*r th(‘ aueiit or maimeu’ should be ab¬ 


sent on leave Canning was t(> perform the duties of 
such agent or manager and (‘xerense such ])owers of 
the agent or manager as appellant or the agent oi' 
manager might intrust to him (.\])pellanCs Brief, p. 
00). Appellant employed Canning to understudy Sta- 
j)h*ton, so that he could lake Sfnith fau's jtlda when 
tin* latter was absent fi’om the pi'op(.*rtii‘s. as was ti*e- 
<juently the ease when appc'llant's business called him 
to London or Bogota or the Stales, and api)ellant in¬ 
formed Stapleton that the foregoing was the reason 
for Canning's em])loyment (Kec., ])]). 44 and 47). ('an- 
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iiing was in appellant’s employment from June 17, 
1913, to April 2, 1917, when he arrived in New York 
(l\ec., ]). 147), and during these four years Stapleton 
was only at appellant's headquarters in Colombia on 
firo occasif>)t.<>^ one in February, 1914, for live days, 
and the otliei* in .March, 1915, for two weeks (Rec., p. 
148), so that practically during all of those four years 
Canning was in charge of the administration and man¬ 
agement of tlie Colombian head(]uarters. 

('anuing was accountable direct to the London office 


(Rec., pp. 163 and 69). It should be noted in this con¬ 
nection that Canning was employed in London by the 
officials of the a])pellant and was not only accountable 
direct to Londo}i, hut rccoircd Jiis instructions front 
Lotidou^ and the only authority Stapleton had over 
him was by virtue of (’anning's contract, requiring 
Canning to obey the reasonable orders of the agent in 
Col()ml)ia (K’ec., ]). 37); Stapleton’s contract gave him 
no authority over officials of api)ellant and the i)ower 
of attornev oulv gav(‘ him authoritv to i’(‘move “clerks, 
agents, workmen, servants and others” that might be 
em])loyed by Sta})lelon himself (Rec., p. 33). 

In Se])tember or October, 1914, Harry W. Cutbill 
was engaged by ai)])ellant as another assistant man¬ 
ager (I\ec., p. ]63»). The appellant also had an agent 
in niuniaveiitura by the name? of A. Racines (Rec., ]). 
156). On January 25, 191(), Sta])leton, by })Ower of 
attorn(‘y of that date, authorized Outbill and Racines 
to draw on the ac(‘ounts of a})pellant in the National 
Park Bank, New York. These powers were granted 
by Staphdon ninbu' ])owei' of attorney to him from 
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appellant of January 6, 191G, authorizing him to sub¬ 
delegate the power that he had to draw on appellant’s 
accounts in Xew York (Rec., p. 3G). 

The Goldfields American Development Company, 
located at Woolworth Building, Xew York (Rec., p. 
122), also was an agent of appellant and attejuled to 
all of appellant's business in Xew York (Rec., p. 122). 
McDougal, the secretary of that company (Rec., p. 
91), also held a power of attorney from appellant (Rec., 
p. 64). 


3. Mouk of Financing Oper.\tions. 


At the commencement of Stapleton's employment 
appellant made arrangements with the Goldfields 
American Development Company, which was another 
subsidiarv of the Consolidated Goldfields of South 
Africa, which o])erated in the United States and had 
offices in Xew York City, by which arrangements ap¬ 


pellant received the benefit of the services of the Gold¬ 
fields American Develoj)ment Com])any as its agent in 
Xew York, and appellant maintained an office in the 
offices of that company. It was the representative of 
appellant in Xew York (Rec., ]>. 28). Appellant's 
business in Colombia was financed in part from an ac¬ 
count in appellant's name at the Xational Ihirk Bank 
in Xew York (Rec., p. 52). The moneys for this ac¬ 
count were obtained from the Goldfields Ameri(*an 
Development Company under instruction from appel¬ 
lant in London (Rec., pp. 29 and 41). The procedure 
was that when the account needed replenishing tlie 
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Xatioiial Park Bank would telephone the Goldfields 
American Development Company, who would place 
the necessary moneys to the credit ot* appellant (Rec., 
p. loT) in the National Park Bank and would then 
noiifu appellant in London^ who would reimburse the 
Goldfields American Development Company for 
moneys so advanced (Rec., ]). 129). The Goldfields 
American Develo])meiit Company also bought sup¬ 
plies and materials for appellant, for which it made 
payment, charging the same to appellant, and would 
be reimbursed direct from a})})cllant’s London office 
(Rec., p. 29). 

This account in the National Park Bank was in the 
name of appellant and was o])ened under authority of 
a special power of April 28, 1911, appointing Stapleton 
api)ellant\s attorney-in-fact in New York for that pur¬ 
pose (Rec., p. 29). Early in Stapleton’s connection 
with a])i)ellant Stapleton delegated to Arizala the 
power and authority to draw on that account (Rec., 
]). o8), and Arizala also, as heretofore seen, had au¬ 
thority to draw on appellant's New York office when 
necessary (Rec., p. 154). After the execution of the 
})ow(‘rs of attoi’uey to Cutbill and Racines of January 
25, 191b, they likewise had authority to draw on the 
account in the National Park Bank. 


4. Staplktox ’s Salary. 

Stapleton, under his contract, was entitled to a sal¬ 
ary at the rate of £1,200, or .$G,000, per annum, pay¬ 
able monthly; also his reasonable and proper living 
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and traveling expenses (Rec., p. 8). Besides the fore¬ 
going, he was entitled to a certain percentage of the 
stock of any new companies tliat might he formed, 
whicli provision of his contract will be referred to 
more specifically later. 

The contract did not specify the manner in which Sta- 
l)letoirs salary and expenses should ho paid, but they 
were paid up to January 1, 1917, by his drawing on 
a])pellant\s l)ank account in the National Park Bank 
(R(‘c., ])p. .‘U and 109). The amounts so drawn wen* 
ent(‘re(l on tin* books of a])pellant ))>* the accountant in 
Colombia, and it should be noted in tliis connection 
that there was no account covering Stapleton's salary 
on any of aj)pellanCs books, with the exc(*])tion of a 
credit given him on the London books under date of 
]\Iarch IS, 191*J, which was balanced olV bv a debit of 
the same amount under date of Marcb .‘11, 1914, 
wlK'i'eiii it is not(‘d that Sta])leton had notilied appel¬ 
lant's seei'etarv that he ha<l drawn his salarv in 

• • 

Amei'iea (Itee., p. .“>1). Ib'iiee the* amounts drawn by 
Staph'ton to e*ovei* salary a|>pt‘ai* on the books as drhifs 
against him, yet nowhere* is he given i yedif for tnic 
< rnf of fhr sa/arjf he e*arne*el in the entire time he was 
e*m|)le)yeel. 

AeeeM Nrs—Bv \Vne)M I\ia*i. 


A])j>ellant's accountants in Lotnlini hooks eef 

all company transactions, be)tli at home anel abroael 
( Rec., j)p. .‘in anel 78), and e*ae*h ye‘ar balance-sheets were* 
])repare*d by e*hartere‘el acce)untants from these beeoks, 
as reejuire*el by British law, anel in the report of these 
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accountants to the shareholders the latter were advised 
that the balance-sheet had been audited with the books 
and accounts in London, in which had been incorporated 
the summary of receipts and payments received from 
Colombia, or the statement of assets and liabilities 
received from Colombia, and that the accountants had 
obtained all the information they required (Rec., side 
l)afj:es 152 to 158, after Rec., p. 98). 

Besides the London accounts, local accounts were 
ke])t by an accountant at the Colombian headquarters 
(Rec., }). MO). Upon Mr. Stapleton's arrival in 1911 
he oj)eued books of account in accordance with an a,u:ree- 
meJd reached at a conv(‘rsation on that subject with 
othcers of appellant, and he submitted the manner 
these accounts were to be kept to appellant (Rec., ]). 
41). From the oj)enin.e: of the books until 1914 th(‘s(‘ 
accounts wei’e kept by Andres Arizala at Istimna, the 
tin'll headquarti'rs (K*ec., ]). MO). Upon the I'midoy- 
nu'iit of ('aniline: in London he was nisf rucft'd If if a/f- 
jxdlai/f as to their lecjuirements so far as the keepiiiu' 
ol* accounts in Colombia wei'e concerned (R(*c., ]). 4()) ; 
and in Seiitember, 1913, after his arrival in ('olombia, 
('aniline: o})ened a set of books (Rec., p. 148), which set 
was combined with tin* books ke])t by Arizala into oin* 
set as of March 31, 1914 (Rec., p. 148), and from that 
lime until (*arly in 1917 the books were kept entirely 
by Canning (Rec., p. 30). 

OiK' of ( 'aiming's pi’incipal duties was the-keeiiing of 
these ac'counts, and all accounts were in his charge and 
])ossession and under his control, and the manner and 
method employed was in accordance with the instruc- 


12 


tions received by him direct from appellant (Roc., ])p. 
30,146, 158 & 167). 

From the opening of the hooks by Arizala, in IPll, 
to the termination of Canning’s connoction with the 
company, early in 1917, copies of the accounts on tlio 
books, detailed monthUf statements, and annual bal 
ance-sheets were forwarded to the offiee of appellant iii 
London, and also to appellant's Xeic York aqent (Rec., 
pp. 167 & 161). The detailed character of the accounts 
which were forwarded to appellant in London can he 
seen from the accounts set out in the letters apix'aring 
in the record at pages 44, 47, 49, 52, 55, 59, 63, 69. 


6. Accounts—Method. 


The Colombian accounts were kept in the Spanisli 
language for the reason that the Colombia law required 
that the books of account be legalized and examined 
from time to time by government olTicials of tliat coun¬ 
try for the purposes of taxation (Rec., ]>. 156). d'lie 
method employed in the keeping of accounts in (’olom- 
bia was that when information was received of ])ay- 
ments made, such as canceled checks, which wen* re¬ 
turned bv the bank on which drawn direct to the ln*ad- 
quarters of the company in Colombia, invoices, etc., 
the accountant would, if he had knowledge of the ])ur- 
pose of the payment, enter the payment on the account 
to which he thought it was properly chargeable (Rec., 
‘ p. 158). The amounts which he could not identify and 
which might be personal he charged to Stapleton’s 
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personal aeeouiit (Kec., p. 149). The amounts that he 
had no intorination about he carried on what was 
known as ili(‘ “Suspense Account” until he got the 
intorination necessary to cliarge the amount to the 
prop( 0 * account. In this matter the accountant exer- 
cis(*(l liis knowledge and his discretion (Rec., p. 158). 
The (*anc(‘lcd checks above referred to were returned 
by tlu‘ Xational Park Bank with a statement of ac¬ 
count eacli month (Rec., p. Ibl). These eanceled checks 
irer<‘ earefidlif kept Inj Canning at the headquarters 
in C(dinn})ia. On this point Canning testified as fol¬ 
lows (Rec., p. 161): 

“Q. And yon would keep that and the checks 
tog(‘tiler? A. Yes, sir. 

“Q. In your office? A. Yes, sir. 

“Q. You left them in your office when you gave 
up your position? A. Yes, sir. 

“Q. And that office was where? A. At An- 
dagova. 

“Q. Where did you keep those checks when 

thev would come back from the New York Office? 

« 

How would vou take care of them? A. I re- 
ceived no checks from the New York Office. 

“Q. I mean from the New York bank. A. In 
my office, in the safe. 

“Q. You would keep them all in one package? 
A. In rotation, in numerical order. 

“Q. And that is where vou left them when vou 
left the emi)loy of the company? A. Yes, sir.” 

It should be noted that the bill of complaint states that 
these checks had been hidden at Stapleton’s direction, 
and that he concealed this fact from appellant. It 
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should also 1)0 iiotcul that this is tho only allocation 
that would amount to fraud and is provon to ho ahso- 
lutoly falso hy aj)})(‘llant's own witnossos. 

From till* t'oi-ocoinc it is cvidcid that tin* ac'counts 
wi*ro opiuiod in tin* niannor a(*('o])tahlo to appi‘llant and 
woi'i* kept hy an accountant cmploy(‘d hy the a])])ollant 
in London who had hi'cn instructed hy it; that from 
the hocinninc <»f Stapleton's employment until early in 
lid? r(‘cidar monthly statiunmits wiui* forwarded to 
it in London and to its airtuit in Xew York hv the ac- 
countant, and hesi(h‘s this, as w(‘ hav(‘ already si‘en, tin* 
moneys that carnt* into the hank account were ])aid into 
that account hy the Anuu'ican (JohUield I)evelo])ment 
(V)mi)any, appellant's aircnt in Xew York, who, when 
such payments wei*i* made, notitii*d ap])ellant in Lon¬ 
don. 

7. Aimm i.i.an r‘s K vowlkook of Statfs of AiaorN is. 

Hc'sides the constructivi* knowlediro that appellant 
had of the condition of the accounts acninst Sta])h‘- 
ton hy virtue of tlu* fact that th(*se accounts wen* kept 
hy their own accountant ap})ointed for that purj)ose, the 
ap])i‘llant also had, as we have* s(*en, direct and ])ositiv(* 
Icnowledco of tin* condition of tin* accounts and the 
l)alances ap])earinc thereon hy r(‘ason of the (h*tail 
stati*m(*nts forwarded to the London ollici* hv the ac- 
countant in (’olomhia. A])])ellant's London olhcials 
also had knowledcc of all of the amounts deposit(‘d to 
their account in the Xational Park Bank, for, as we 
have seen, their American acents would make the de- 


posits as required, immediately notifying the London 
office, who woukl reimlmrse tlie American agents for 
such amounts. Bradshaw, appellant's secretary, testi¬ 
fied that if there had been a debit balance against 
Stapleton early in 1914 the company in London would 
have been well a wan' of the fact some time in 1914 
(Bee., ]). 1()7). 

Besides tin* foi*egoing, it a])pears from the record 
that a])})c*llant's London books showed debit balance 
against Staph'ton on A])ril 1, 1912, of over 14,175 
})ounds, or ovei* it^7(),00() (side' ])p. 145 and 146, after 
B('c., }). 96). 

App(*llant's London oflicc knew at the time set out 
from documents supplied by the Colombian office that 
Stapleton was charged on tlu* Colombian books with 
the following amounts: 

March :J1, 1914 
August 51, 1914 
dune 50, 1915 
Xovi'inbcr 50, 1!)15 
March 51, lOlfi 
()ctob(‘r :il, B)16 

(Sid(‘ p. 144, after Bee., p. 9().) 

k^inancial statements were regularly submitted to 
tile board of directors (Bee., p. 98), and lialance-sheets 
were submitt(‘d annually to the shareholders (side pp. 
152 to 158, after B(‘c., p. 98). Stapleton was present 
at meetings of directors in London on July 17 and 23, 
1912, and A})ril 17, 1914, at both of which meetings 
financial statements and accounts payable were sub¬ 
mitted. 


$31,063 40 
31,508 79 
29,952 58 
38,033 26 
49,228 95 
40,906 38 
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From tlu* comnKMioomont of Stapleton's emplojTnent 
until the control of ap])ellant passed out of the hands 
of the British interest, in Aii'iciist, 1916, it appears that 
no effort was mad(‘ hv appellant to have Stapleton ex- 
])lain th(‘S(‘ dehit halances, and no question raised re- 
.nardiiiii- tlimn, althoufch, as the secretary of the com- 
})any testifu'd, that if app(‘llant had not been satisfied 
with the balance it couhl have easily raised any ques¬ 
tion at the time (Ib*c., p. 168). The only explanation 
of app(*llant's silence, in view of the knowledge and 
in view of Stapleton's ])resence in London at directors’ 
meetings in Sej)teml)er, 1911, July and August, 1912, 
and Aijril, 1914, is that Sta])leton gave a satisfactory 
(‘XI)lanation wliv the items were charged against him 
and not allocated to s})ecific accounts, or that the debit 
items were merely bookkeeping entries and did not 
re})resent charges again>t Stai)ieton personally, and 
that appellant knew this to be a fact. That this was 
the t-ase is clearly siam from the expressions in appel¬ 
lant's letter of April 27, BUT, to its Xew York agency 
with reference to a balance against Stapleton of $49,- 
228.97). In this lett(‘r ap])ellant, writing to its Ameri¬ 
can agent, stated that it was obvious that the amount 
to Sta])letoii's debit “requires analyzing and charg¬ 
ing off to impersonal account, including his salary 
and expc'iise account" (Kec., p. 78). Appellant’s agent 
in Xew York, on May 18, 1917, in letter to Stapleton, 
referring to accounts of J^49,228.95 and 4,000 pounds, 
asked him to exj)lain “to what accounts these items 
are j)roperly chargea])le" (Rec., ]). 82). Appellant, on 
July 13, 1917, in letter to Stapleton on same question, 
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said that tlioy wen* “uiiablo to supply particulars 
no (louht would (‘liable* ns to (*hai\i*o off to other 
aceonnis tin* $40,!>()().MS standing*- to your debit” (Hee., 
]). S!)). When Stapleton, in lett(‘r to a])pellant of Jan- 
naiy M4, 1014, <in(*stioni'd the ])raetiee of charging 
snins to him on (*(‘rtain stat(‘ments (Hee., [>. r)2), he 
was assiir(‘d by apjiellant in letter of February 28, 
1014, that the statements showiiii^ d(‘bits against him 
did not imply that any jiart of the moiu'v remitted had 
b(‘(‘n utiliz(‘d for any purpose oth(‘r than that of the 
eom])any (H(‘(‘., ]». .*).*>). 

S. 'riiK A('('orNis IN (^rrsiioN. 


In the eours(‘ of (’anning's l(‘stimony he i)roduced 
a statement of Slajileton's aec'ount to December 31, 
1010, which he had just pr(‘par(‘d fi-om the books kept 
by him for th(‘ juirposc* of summarizing the account 
and which he stat(*d was correct (side ]). 228, after 
l\(‘c., p. loO). He also id(*ntilied a list of checks drawn 
by Stapleton betw(‘(*n Xov(‘mber lo, lOlb. and Decem¬ 
ber 10, lOK), which was the sus])(*ns(‘ account (side p. 
232, after Hee., p. loO). 'Flu* balance shown on the 
))(‘rsonal account is $41,10ti.3)8, Colombian money (side 
p. 23)2, after b*(‘c., j). loO), and tin* total of the checks 
on tin* sus])ens(‘ account is $l!),8r)7.14, and the balance 
of said account aft(‘r certain deductions therein set 
out is $l!),r)8().20, Colombian money (side ]). 122, after 
Hec., p. 00). 


Heferring, tii‘st, to tin* ])(*rsonal a(*count of $41,- 
1()().20, Colombian money, it should be noted that the 
books kept by Canning were started by him in Sep- 
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tcml)er, as of April 1, 11)12, and were combined 

with Arizala's hooks as of Marcli .‘>1, 11)14 (Rec., pp. 
147 and 14S). lie transferred from Arizala’s books the 
sum total of tlit‘ debits and er(‘dits found on those 
books wliieli bad been ke])t by Arizala at Istimina prior 
to the time Arizala's books W(‘re combined with Can- 
nin.i^'s. Tliei’e is no evidiniei* in the record to prove 
that the amounts <l(‘l)it<*d to Stai)b‘ton on the Arizala 
books ri‘])resenl a eliaiue airainst Stapleton ])ersonally, 
or even that Arizala's books were eorr(‘ct or complete. 
It s(‘i‘nis reasonably eeitain, liowever. that Arizala 
usi*d the saint* proet'tlnrt* that (’anninir did and charged 
many items to Staph*ton in his al>s(‘nct‘ simply because 
he was without delinitt* knowledge which would have 
(‘iiabled him to allot'ate the items to the proper ac¬ 
counts. A])])ellant contends (A j)pellant's Brief, pp. 
(), S, l.'JO, b’ll), howevei*, that Sta])h‘ton atlmitt(‘d the 
indel)t(*dness ehargt*d against him on the accounts, and 
in support of this contention cites tin* fact that Staple- 
ton. when asked by (’aiming for an i‘.\])lanation cover¬ 
ing various items, told him wliat accounts these items 
should bi* ent(*r(‘d on, and also that Sta])leton in May, 
IDlb, wi*nt over Aiizala's books with Arizala for the 
purpose of supplying (’anning with infoimiation that 
would enabh* him to allocate the various charges on 
tin* account, and that Stapleton did supply tin* neces- 

sarv information with refereiK't* to manv items on his 

• • 

account. A])pellant se(*ks to draw the inference that 
Stajileton recognized that the remaining it(*ms on said 
account were ])ro])erly chargeable to him personall}’. 
It is not shown, however, that the work of allocating 
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tlu‘ various it(‘ins on tli(‘ account had been fully com- 
and d(‘lcrniincd. Wc sul)mit, Iiowever, that the 
int'(‘r(*ncc that ajipcllant seeks to draw is not justified 
by tin* (‘videnci*, l)i‘causi* tlie paper on which appellant 
t’ininds tin* inr(*i(*ni*(* that Staph*ton admitted his lia¬ 
bility distinctly bears tin* annotation by Stapleton that 
tin* chari^c* was for bookk(‘epin,i*- conveniences. This 
j)ap{*i- is worded as follows: 


“In account of chaises against I). (\ S. prior 
to March ltd4, 1 am charged for bookkeeping 
conv(*ni(*nc(*s awaiting t*xplanation of $4,268.85, 
which now give* nn* cr(*dit and debit A. (\ D. Co., 
I). (Staph*t(ni" (sid(* p. 22(), aft(*r H(‘c. j). 150). 


Canning tt*stiti(*(l that In* had no p(*rsonal knowledge 
as to what the various items i-epresent(‘d (Kec., p. 159). 
Among tin* a(*counts so transferi-(‘d from Arizala’s 
books was one standing in Stai)leton's name showing 
a debit item of $44,SO:b57 und(*r date of March 51, 
1914 (lb‘(*.. p. 149). 'rids it(*m, which is about $3,700 
nioi'(* than tin* balance* against Staph‘ton’s account in 
191(), originate*!! prie)i- te) Mai’e-h, 1{)14. and eluring the 
time* whe*n Staple*te)n was ele)ing a gre‘at eleal of work 
ae*(|niring pi-e)pe*rties tor a])p(‘llant (Hec., ]). 169). An 
e*x])lanatie)n e)f the* ame)unts that made up this debit 
ite*ni might we*ll be* that part e)f it went as gifts to 
obtain the* ge)e)el will of inthu*ntial citizens of that Span- 
ish-Ame*rie'an ce)untry anel we*i-e carried against Sta- 
pleteen e)n tin* be)oks feer the* reason that it was unwise 
fe)r such i)ayme*nts to a])})ear e)n the books, which were 
e)pe*n to government ins])e*ction under any other name. 
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The testimony of aj)pellaiit’s secretary shows that this 
may possibly he tlie exj)laiiation. It is as follows: 


“Of coiii’se it is a sinufular tiling, if one looks 
at llie accounts, that that 44,000 dollars' debit 
which appears in 1014 had ^^ot down hy 1017 to 
only 40,000 (lollars, s])i‘akinLi a.i^ain only in round 
linures. It is <piite ch‘ar that all the larger 

amount was incurii'd in th(‘ earlv vears of the 

• % 

company r* Witness r(*plied: “Xo doubt the 
biggest 1 ‘Xpenditure was in the early days iu 
the acquisition of prop(‘rties." And in answer 
to (piestioii, “From what you know of them, 
qnit(‘ ajjart from what iniglit or might not have 
bi'eii authorized by the eoinpany, is the system 
of gifts an miusnal one in those countries to 
gain the interest, shall 1 say, of certain highly 
placed ollieials/” WitiU'ss i-i‘pru‘d: “1 should 
not be siirpii>ed to heal' it had been done.” 
And in answer t<> question. “ If you ])Iease. And, 
of course, it may Ik* that sonn* of the large debit 
balance of 44,(MM) dollars which aj)p(‘ars in the 
necount as at l!n4 was in tin* nature of, shall 
I say. graft or baksh(‘t*sh, whicln‘ver country 
oin* haj>]K‘ns to be in, towards obtaining the 
good graces and otlices of (Jovernment officials,'’ 
witness nqilic*!!: “It is ])ossible." 

But that the ex])lanation, whatever it was, was satis¬ 
factory and disposed of it as a chargi* against Staj)le- 
ton in so far as a])pellant is conceriu'd, is t*vident trom 
the fact that a])])ellant's officials in London, knowing of 
it, sought no other or formal explanation during the em- 
])loyment of Sta])leton. As ap])ellant's secretary testi¬ 
fied, if there was a debit balance of $44,000 and if no 
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requests were made for an explanation from 1914 to 
1917, snbsecpient accounts must have cleared it up 
(Rec., p. 1()8). 

The l) 0 ()ks kept l»y (’aniline: show a debit balance as 
of March .‘11, 1!)14, of $.‘11,Ob,‘>.40, there beinj? certain 
credits whicli reduced the debit entries, inclnding the 
debit item of .$44,80,‘1..')7, to that amount. If this one 
item of $44,80.‘1.,')7 is not a char'xe against Stapleton 
personally, th(‘ entire ])ersonal account is wiped out. 

The snspens(‘ account amounts to $19,8.‘)7.14 and is 
made up of checks on a])])ellant’s account in the Na¬ 
tional Park Hank sii^ned by Sta])let()n under his power 
of attorney. Tin* ch(‘cks run from November 5,1915, to 
l)(‘('emb(‘r 19,191b (sido ]>. ‘J.‘1‘J, aft(‘r R(‘c. p. 1.50). 

That the London oflice was advis(‘d of these checks in 
(h'tail can 1h‘ scimi from hdter of June l.‘l, 191b, from 
a])pellant's oftic(‘-iii (’olombia, to the secretary at Lon¬ 
don, (*o))y of which hdtm* is enclosed in Stapleton’s 
h‘tt(*r of July 14, Dlb {H(‘c., p. b.‘l). The account en¬ 
closed in this l(‘tt(‘r from thi‘ ap])(‘llant \s Colombian 
offic(‘ set out *2.‘l of the clu‘cks a])pi*arin.ii: on the suspense 
ac(‘oiint and qiu‘stiom‘(l them. (’annin.ii: also advised 
London of the status of tin* sus])ense account monthly 
( H(‘c., ]). Ibl). 

In the sus])(‘ns(* account th(‘re are certain checks pay- 
abh‘ to Stapleton and endorsed by him for deposit to 
his own personal ac('ount in the National Park Bank. 
That thes(‘ ('luM'ks re])resented ])ayment of salary is 
evid(‘nt from his l(‘1t(‘r to Westlake of May 21, 1917, 
wherein he stated that foin* of these checks covered his 


salary for Auffust, S(.|,i,.mlK-r. OcIoIk'I'. and Xovcmlior, 

l.ni) (Kcc,, |). S.l), and yet ilicy aif carriod airaiiist liini 
on tlio acconni as a debit. 

I lie total ol tile <lel.it ... ilio )irrsoi,al ai 

einint and suspense aeeonnt appi'aiiin; on tlie hook..< is 

Col. If f,.,„„ j.; ilodiict,.,! Ilie 

debit balance ol ibe personal aeeonnt of $.'!l,()(;;!.4(i. Col., 
••ippeariiiir under .late of .March .'!]. IPU. w|i,.,i'can. 
nin^ s books ,ind .Vri/.ala s books wci'e eonibin.'d and 
wbieb is mad., np of it,.ins taken from .\rizabCs books 
nn.l e.mc.rnim: \vbi,.|i tloov is no< on., bit of ..vid.-n..,. 

'•".•or.l as 1,. ubat items ..nter into ii. an.l wlii.-b 
balan.... app.'llani s l.on.lon ollicc kii..\v ...xisicd sliortiv 
nlt.'i' that ilal... Ilier.. only r.‘mains Col 

Stapb.ton \v;is .•ntill<.<| to a salary at lb., i-ate of ^li.OOO 
n y.'ar, <,r C,,|. Diirimr 111., liv.. yoars ami 

... "I Ills |•nlploym.•nt .■oxcr.'.l by ib.. a.-- 

.•omits. Im was ..mitli.d to a total of s'!(;.:)7ii. ('ol.. and w,. 
Imve S,.,.|| Iliat tli.Te is not oil.. e,.m of .•n.ilil irivi.n him 
I'or this salary. If this ..f.-dit is now iriv..,, him his 
-••'•'•omit will have .-re.lit l.alan.-,. of ov.-r 87.(l(l(l. 

Som.. ..| llm ll.■nls app,.;ninu'-on th.. ae.-onm inilii-;it,. 
fr.mi ih.-ir .•haraeter that Ih.-y w.r,. ..Inirm.abh. to 
Staph.t.in person.illy ;ind h;nl m, .•onn,.,-ti,,n with tin- 
.•ompaiiy. but th.-y wer.. small in amomit iiml it is evi- 
<1. lit 1 1 oni the niann.-r in whi.'h this a.'eonnt was k.'pt 
an.l th.' way in which Staph-ton ree..iv...l his saltiry. 
Ill,-It th.-s,. small items w.-re to be tr..m..,| mi.r..|y ;is an 
.•i.lvtin.... on a<-,.,nint of th.. salary .Iti.- him an.l w.-r,. d,.- 

.Incte.l from th.- payments ma.I.. to him,s(.lf on a,.,.omit 
of salary. 
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Thaxsfkh of (V)nthol of Appellant Fkom English 
TO Amepican Interests. 


On Au.t(nst 11, IDK), control of ap])c‘llMnt passed out 
of tlip hands of tli(‘ Oonsolidat(‘d (loldHelds of Soutli 
Africa and into the hands of American interest (Rec., 
p. .*)!), Sta))l(‘ton liavinu: initiatcMl the id(‘a (Rec., p. 
ot)). TIk* apix'llant, thi*on,irh Sta])leton, liad, early in 
Sta])l(‘toirs coniKH'tion with ai)p(*llant, accpiired certain 
mininir concessions on the Oondoto Riv(‘r. These con- 
('(‘ssions W(‘r(‘ also claini(‘d hy Harry (i. (Iran^er. Tliis 
conflict i‘esnlt(‘d in loiiir-drawn-ont litii^ation between 
(Iranircr and ap])(‘llant ( K*(*c., )>. .*>()). In Ani^nst, 1916, 
the (‘ontrol of tin' (iraiiirei* interests was h(‘ld by Adolph 
li(‘wisohns Son and lA^wisohns Bi'oth(*rs, both of Xew 
York. On Ani^iist 11, 1!>16, th<*s(‘ two firms (‘iitered into 
a eontraet with tin* (knisolidatcMl (loldfic^lds of South 
Afri(‘a, which owikmI and conti'olled a])p(‘llant, wluu’cby 
the Lewisolnis eonvey(Ml lh(*ii' riirhts in the (Irani^er 
int(‘i'est and tin* (\msolidat(Ml (i()ldfi(‘lds of Soutli 
Afri('a coiivey(‘d th(‘ eiitin^ stock of a])])(‘llant to a new 
eompan\', the consideration b(‘inL^ cei’tain ])r(‘ferred 
and comnnni stock and notes of tin* new company, the 
eonti’ol of which new company was to b(‘ in the Lewis- 
ohns. In ])ursnance of this ai^reimient then' was im- 
m(‘diat(‘ly oi-e:aniz(‘d tin* South Am(‘rican Gold & I^lati- 
iiiim (V)m})any, whi('h a<*(|uir(.'d tin* (‘iitire stock of ay)- 
p(*Ilant and the ('ontrol of tin* Pacific M(*tals (Corpora¬ 
tion, which had l)(*en oriranized by the Lewisohns to 
take ovt*r the Grani^er int(*r(*sts. Still another corpora- 
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tioii was formed ealliMl the (’onipaiiia MiiU'ra (’hoeo 

Paeifieo, wliieli was to take on the aeliial operations in 

(’olonihia. It was also tound nee(‘ssarv to eontinin* 

the corporate i*xist(*nee of a])pellant, and also tin* l*a- 

eilie Metals (’orjxn’at ion ( Kec*., p. .‘>1). The n(‘irotia- 

tions leading up to this transfei' W(‘r(‘ e(uidueted on hc- 

half of the Lt‘wisohns int(“rest hv Amorv II. \V(*stlake. 

• • 

who l)(‘eain(‘ treasurer and viee-presithuit of tin* South 
American (lold Platinum Pom])auy (Kt*e., ])p. IIS 
and 141). 

in. .\ eei.i.i.A N 1'> A eeia.ciA I ION oi- Sr veil, ion's \\’ni:K. 

Prom till' time of Mr. Stapleton's (>mployment hy 
appellant until the (‘ontrol of appellant passed out of 
the hands of the (’(Uisolidated (J(ddrK‘lds of South 
Afiiea, there was no eiitieism of him oi* his woik, hut 
appellant fully appreciated what he ha<l done a?id fre- 
(jiiently (Muuineiided him. 'I'his is shown hy tin* f(>llow- 
inir cxei'iitts ot letter." appearinii in tin* r(‘eoi‘d. 

()n .May 2ti, lld.'h Inu’d Harris, ehaii’inan of appi‘1- 
lant's hoard of directors, wr<»t(* to Staj»let(m as follows 
( Kee., p. 4t)) : 

“I hax’e Just read petition to the .Minis¬ 

ter of Public W'orks that oui' i‘ucmi(*s ma\ he 
caused to e(‘ase from ti'ouhlinu' and that ainl 
other descriptions from you which I liave r(.‘ad 

showinu' how manv thiniis detaiiu'd vou at 

‘ * • 

Roiiota ill oriler to j)i'oteet tin* eompany, h*ad 
me to f(*ar that vou mav have* thoimlit mv last 
lett(‘r som(*what impatiiuit: l)Ut I sliall liope 
that you will have realized that without detailed 


accounts of all the im]) 0 (licnts that faced you, it 
was not possible for me to realize how important 
it was for you to keep close to the Ministry. I 
should hope you have now much less to appre¬ 
hend. * " * 

On duiK' *J, l!U-h Bradshaw, sccrelary of ai)pellant, 
wr()t(‘ to Sta])leton and, after nderrin^ to the em- 
])loynu‘nt of Oamiiiii* as an understudy for Stapleton, 
said ( Kec., p. 47) : 

^ Imt I r(‘co^ 4 :ni'/e(l that with the best 
will in tlu‘ woild he cannot hojx* for very many 
yi'ars (*veii if tluui to accpiin* th(‘ intluence which 
you command with all tin* most im])ortant peo- 
ph‘ in th(‘ (‘ounti’v, hut tlnni no on(‘ we mii’ht 
liav(‘ cnuai’cd (‘ould have* heini (Mpial to such a 

demand and w(‘ must tluu’efore leave it to vou 

• 

to train him to tin* bitchiest ])itch you can, and 
live in th(‘ ho])t‘ that for a lon»»‘ tim(‘ to (*ome we 
shall he ahh* to ri‘ly on your (expert advice and 
invaliiahle services. 

()n July .".1, 1!)1.‘!, S(*llon, one of tin* directoi's of ap¬ 
pellant, wrote to Stapleton as follows ( B(‘c., ]>. 4S) ; 

‘*1 know that vou ai'(‘ ulad of an unonicial line 
from ns occasionally on mattei’s of int(*i’est. 
Fii'st may I say that as a I)ii'(‘ctor of the An^’lo- 
(’olonihian ('oinpanv, I have* op])ortunity of 
closely followiim* (lev(*lo])inents at your end, as 
set out by the incoming*- and out.i*oin,i»’ corre- 
pondeiice: and I am tluu'efoiH* able to ap])reciate 
somewhat the dithculties with which you have 
had to contend in conn(*ction with the l(‘^al and 
administrative asj)(‘cts of our negotiations for 
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tli(* Lozaiia and other properties which the A. 
i \ I). Company are acquiring, and the exeidions 

which von have had to make at Boi^ota and else- 

• * 

wh(‘re to nj)liold our titles to the various areas. 
1 not(‘ from vour cahleu:ram of the 27th instant 
that our enemies at Ih)irota ar(‘ still j)ersist(‘nt 
in tlunr (dTorts to defeat our claims, and that 
you are ohli^(‘d to a.uain leave for the capital 
to watch our interests.” 


On Auunst 21, Lor<l llai'ris wrotf* to Stapleton 

as follows ( Kec., p. r)l)) : 

“ \V(‘ hav(‘ your h‘tt(‘r and (“nclosnres of didy 

24tli, and hasttm to assun* you that w(‘ arc* ciuitc* 

satisfic'd that wc* c*an safelv h*av(* it in vour 

• • 

hands how best to |)rotc‘c*t our intc‘rc‘sts. rntil 
1 irot your lc‘ttc‘r of 24 duly wc* wc‘rc* quite* in the* 
dark as to what was kec*])in.ir you at Boirota, did 
not rc*ali/c* that you had siic'li a c-omhination of 
advc'i’sc* factors t(» dc*al with, and c*onsc‘(juc*nt 1\ 
wei’e, ill our iirnoranc'c*, soinc'what (pi(‘i*nlous. 

But vour lettcT of 24 dulv has shown us that 

• • 

you know the* c'ountry and its ])c*oplc* and its 
ways, and that our (jUc*rulousnc*ss was not justi- 
lied, and that wc* shall he* wise* to lc*avc* it to your 
discrc*tiou whc*]‘c* to mass your tioojis for dc*- 
fc*us(*, oi’ to attack. ' ^ " 


()u \o\ c‘inh(*i' 2!h BHd, Bra<lshaw, sc‘c*] c*tarv of ap 
prllaut. wrote* to Staplc*ton as follows (Kc*c., ]). 51): 

“ * * It is vc*ry ^n-atifyiiii*- to learn that 

\-our c*xc*rtions in Boii:c)ta have been attended 
with such suc*cc*ss and wc* feel sure that had it 
not hc*c*n for vour influence and the trouble vou 
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liavo taken to defend the Company against the 
attacks of blackmailers and others our position 
today would have been very seriously im- 
])eriled.” 


On Feln nary ‘JS, 11)14, Bradshaw wrote to Stapleton 
as follows ( Bi‘c., ]). od) : 

“We are ])leased to h‘arn that you consider 
tlie Company stands well with the (lovernment, 
and th(‘ Hoard fnllv realize that this satisfactorv 
stat{‘ is du(‘ to your ^reat ixu'sonal influence and 
nntii‘inir (‘inn'i^y in looking' aft(‘r tlu* (*om])any's 

• A A ^ if * ^ 

int(‘r(‘sts. 


()n .Inly 10, 1014, Lord llan*is wioti* to Sta})leton as 
follows ( Hoc., p. .*>4) : 

“'rii(' pi*o])osition now ])nt l)efor(‘ us by 
Castillo convinces us that it is im])ossil)le foi* 
ns to (‘liter on such op(*rations as h(‘ su,u\ij;(‘sts 
w ithout yonr kind and valuable liiOp; if you car(‘ 
and can tind tinn* to ^ivi* it ns--W(‘ shall deem 
oni’sclves fortunate*, and h‘t me sav at oikm* that 
if yon can -as oni‘ a:n(‘nt in Colombia—under¬ 
take to repia'seiit ns as r(\i*ards th(‘se n(‘W in- 
tci’csts, we shall not expect you to b(* satisfied 
with the I’cnninei-ation which was fixed when we 
contemplated yoni’ only bavin,<»* the dnul^in^ 
business to look aft(‘r. I ho])(* sincerely W(* arc* 
not ])r(‘])arini;' yon as tan^h‘d a web as that has 
been. 1 wrote what follows on the assumption 
that yon may be disposed to cons(‘nt to tin* Oil 
business b(Mn,i»- included w’ithin the ran^-(* of your 
activities and res])onsibilities. I think 1 ad¬ 
visedly use the term ‘diplomatic’ for as you 
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will sec* General Castillo suggests our trying to 
get a Gov(*rnment concession through the good 
offices of himself and a Mr. Martinez, and there 
is also a Mr. Boza who might he brought into 
i (‘lations with us. We cannot for a moment con- 
t(*mj)lat(‘ entering n])on anything of the kind 
without your guidance, and I have told the 
General that it would he impossible for us with 
our English methods to go behind your back, 
and therefore he and his friends must wait until 
W(* have got vour advice: which we sincen‘lv 
hop(‘ we may have the advantage of. We much 
ap[)reciated the good character you have given 
us in vour letter to the Gcuieral which he has 
shown us, but we an* <piite conscious that if we 
liavi* a good r(*putation in Colombia, it is largely 
du(* to you; and thougli we judge from that 
letter you liave a good opinion of the General 
W(‘ altogeth(*r decline to put ourselves in any¬ 
one's hands other than vours. 'Fhe Gi*neral, as 


you will see from our cable, recpiests our 

])ecuniary hel]): he seems to have so far acted 

verv liberallv as W(*ll as honorablv, but we of 

course, know nothin^^ of the value of his ])rop- 

ertv near ('artae'cna, which he otTiu’s as securitv. 

Probablv neitht*r do von, but vou know the man 
« • • 

and ])ossibly can advise us whether we can trust 
him.” 


On duly ‘J, linr), Lord Harris wrot(‘ to Sta])leton as 
'ollows (Kec., ]). ~h}) : 

“I have also read vour letters of the 14th and 
loth dune and am surprised at the intensity 
of the opposition that you are meeting ^^^th 
from the Granger crowd. I do not understand 
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why they are so vindictive, I hope it means that 
they value our Concessions very highly and that 
tliey Iiave a good reason for doing so, but there 
may be something political behind it, if so is it 
V. S. or our friend William of Prussia. I am 
glad to see that you are able to handle them so 
etTectively and 1 hope successfully.” 

On August 12, 1916, Lord Bradbourne, one of the 
directors of appellant, wrote to Stapleton as follows 
(Kec., ]). 64): 

“1, expect we shall nominate only two di- 
r(*ctors. You of course are essential for some 
time to come till all legal and governmental 
(luestions are settled so I hope you will consent 
to act. * * 

Oil Se])teml)er 6, 1916, K. Percy Sellon, one of the 
directors of aptiellaiit, wrote to Sta])ieton as follows 
(B(‘c.,']). 65): 

“Without of course mentioning that yon 
had written m(‘ on the subject (since yon 
asked me to treat it as strictly confidential) 
I soundi‘d our friends’ views on the personal 
aspects of the new organization to which you 
refer. 1 saw Major Sapte and Lord Brad- 
bourne jirivately before the Board fleeting, and 
it was s(‘ttled at the Board that our friends 
would put forward the names of your good self 
and Mr. Macdougal as the A. C. D. (^o. re])- 
resentatives on the Board of the Xew (^omyiany. 
The idea ap]jears to be to have seven Directors 
and Lord Bradbourne mentioned that he be¬ 
lieved that two Lewisohns from each firm viz.. 
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tour ill all, want to ufo on tin* Hoard: and that 
In* tlion.nlit it (‘miinnitly d(‘siral»’(* that \V(‘stlakc 
should also lu‘ on the Board, ihns h*a\ ini;‘ \’onr- 
si'lt and Mr. .McBonii’a! to coniph to tho iminhor. 
V(»n know of (-(Mirso that tin* A. (’. 1). (’oinpanv 
is to 1)(* k(‘|)t aliv(‘ at this (‘iid t‘oi’ a ('(‘I'taiii 
IKoiod, .md tin* sni'n’ostion was that Majoi' 
^a|)t(*, Hol’d Bradhonrin* and 1 .‘Innild ('ontiiino 
as I)ir(‘('tors at this t‘nd. 1 hopo this plan com 
nioiids itsi‘lf to yonr jiiduniont. 'I'ln^ro is no- 
Ixuly on yonr side* whom J. M. cS: Co. would 
like* to have* on the* hoard to watch tho intoi’e*^t 
ot* onr firm so we*ll as xamrsolf: and 1 will sav 
Irankly that 1 hope* yon will allow ns to regard 
yein as onr ‘watoii doi;’ and unninoo no l(*ss 
than that of tin* .\. (\ 1 ). ( (nnjianw *' 

Jl. I ) iSAei I{ KK .M K N I AS TO .\MorN’l‘ ()F Sl'oe'K OK XkW 
( oMi’A.w I HAT Staim.k ro.\ was 1v\ iT iLKn ro. 


Sta])loton\s e*ontra<’t preividod that l>osid^*s his 
salary anel e*xpe*nse*s he* was to re*e‘(*i\;* for his se*rvioos 
.) pen- e*e*nt of the* ve*nde)r share's which a])pe*liant miirht 
ie*e*e*i\e* ot any e'ompanie's that miiiiit l>o or! 4 anize*d for 
the* pnr])e)se* of ae-cpiirinii’ pro])e*rtie*s or inte‘re*sts of 
apjiollant, anel a])j)e*llant hael the* riuh^ to ole*ct t<» pay 
him in e'asli ten* e*ae*h e*ompaii\' so oriianize*d 

(He*c., p. S). r])on the* oriranization of the* South 
.\me*ri(*an (Jolel vV: i*latinnm Compan>, appe*llant ro- 
coive'el in payment of its prope*rtie*s $1,:!:)(),()()() of piv- 
le*rre*el stock anel ),()()() of comnnni stoe'k, or a 

total of $4,(;0(),()()() in stoe‘k (Kcc., ]). tiM). A (pu'stion 
arose betwoe*!! aiipollant anel Stapleton as to the? 
amount lie was ontitlod to iiiidor his contrae*t. Staple- 
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ton claiming that ho was entitled to 5 per cent of the 
shares received by appellant, or stock of the par value 
of $230,000 (Kec., ]). 61). The position of appellant 
was that’ under tlie terms of the contract appellant 
had the rigid, instead of paying him in stock, to pay 
him $20,000 in cash for each com])any organized; they 
further clainn^d that, assuming five companies might 
have been organized by them instead of one, a 
fair settlement would be the issuance to him of 
$100,000, par value, of common stock (>f the new com- 
I)any (Kec., ]). 70). Th(*y accordingly transferred to 
Sta])leton common stock of the Soutli American Gold 
Platinum Company of the ])ar valiu‘ of $100,000 
(Kec., }). 72) “in full settlement for your claim for 
commission, etc.,” and on March 8, 1017, McDougal, 
tlK‘ attorn(*y-in-fact for appellant in Xew York, wrote 
Sta])leton (‘iiclosing a receipt for $100,000 ])ar-value 
shares of South American Gold & Platinum Company 
stock, with tlu‘ reciuest that Stapleton sign it. This 
re‘c(‘ipt was never signed by Sta])leton, but on it, in 
his handwriting, are the words “not given” (Rec., 
]). 7.‘>). It shonld b(‘ noted that a])pellant, under the 
contract, had the right to pay Stapleton a certain 
stated amount in cash; however, they elected to pay 
him in stock and, having so elected, the terms of the 
contract should have been complied with, which en¬ 
titled Stapleton to stock of the ])ar value, not of 
$1()(),()()(), but of $23(),0()(). 
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12. StaI'I.KTON *S (’on* NECTION WITH XkW (’oMl’ANY AND 
'I'kIIMIN A'l'inN HK (’(>NTKA( T WITH A IM’I.I.LA NT. 

()n Fchnun y !), liH?, Slji|)l(*l(»ii was a di- 

iDctor of till* Soutli American (Jold »S: INatiimm (’om 
]>any as a iH*j)resentativ(‘ of tin* Kanlisli inl(‘iT‘sts 
( Hi*c., ])|). ()4 and 71). This was done at tin* written 
iiMjuest of the appellant. He sin’vi'd in that cajiacity 
until October H), HHT, wluni Baron d(* Kopp was 
elected in his jilace (side p. 12)7, after Kec*.. p. !)4). 

In Fehrnary, 1!>17, app(‘llant i^avi* a power of attor¬ 
ney to A. II. (’ase whicli revok(*d Stapleton's pi^wer 
of March 22, Bill, and appellant, ihronich McDoipual. 
its attorney-in-fact in Xew York, so informed Stai)le- 
ton hy h‘tt(‘r (^f Fi'hrnary 22, l‘)17, addnvssed to his 
home, 1()17 .Massaclmsi'tts Avenn(‘, Washington, 1). (\, 
callin.i^ on him to forward that pow(*r to him, also the 
j)ow(‘rs of attorney of .\]nil 2S, l!)ll. and »Jannary (>, 
!!>!() (l\e('., p. 72). 

Stajileton's contract ])rovide<l that his employment 
thereunder should he (h‘termined hy appellant ^ivinu; 
Stapleton six months' notice, which notice should he 
i^iviMi hy cahk‘ or hy letter addressed to Stapleton at 
Bneiiaveiitnra. ('olomhia ( Kec., pj). 8 cV: 10). In ac- 
('oi'dance with this provision of the contract, McDou- 
,iL;al, attoriU‘y-in-fact for appellant in Xew York, wrote 
to Staplet(ni, on March 20, 1017, to 1()17 Massachn- 
si*tts Avenue, Washington, I). (’., and to I>iiena\'(‘ntiira. 
,i»ivin^- him the foiTiial n(»tice nTpiired hy th(‘ contract, 
hut statinii' that ap])ellant resei-ved the riuht to show 
that ample notice of tlie termination of the contract 


oo 

• » 


liad been niveii prior lo tlial lime (Rec*., p. 75). 
McI)oi]i»al was tlu‘ sc'cretarv of ap])ellaiit's agent in 
Xew Voi*k (K(‘e., ]). bl). 

On May 4, IblT, a))])ellant (‘XcH'iited a general power 
of attorney to I^c'wisolm and Westlake to act as its 
ag(‘nts and repi(‘S(‘ntatives in tlii* United States and 
Uolonibia and eaiKM'ling the powco* Ix'fore givcni to Me- 
Dongal (hN‘e., p. 7b). It slionld Ix' noted that this 
power spc‘cili(*ally inelndtx! tiu* pow(‘r to ask, demand, 
sin* for, reeoNor, and ri*eeiv(‘ all moneys that might 
b(* owing or ])ayabh‘ to tin* (*om])any and to commence, 
cari'y on, and ftnisrculf (luif mliou or oth(‘r ])roceed- 
ing for rc‘cov(‘ring and ('ompeling tlu* ])aymi‘nt thereof; 
also to ])ros(‘cnl(‘ or compromise* all suits or accounts 
whatsoi'ver which may lx* d(*pending lx‘tween appel¬ 
lant and any p(‘i‘son. It als(» gave* the'in power to aj)- 
])oint snbstitnt(*s, and. fnrlhe*r, that the powers in the 
instrument e‘e)nl(l be* <*X(*rcise*<l by e*ith(*r Lewisohn or 
We*stlak(* or hf/ suhsf if nf rs (l\e*e*., p. 7b). 

Unde*i- date* of Fe'brnary S, 1!I17. Stai)Ieton elre*w a 
clie'e'k on ap])e*llanl's account in tiie* Xational Park 
Rank for ()()() to e'ove-r his salai’v to Fe*bi‘uai‘V 1, 
l!)17. b'his check was not honore*el and the* amount 
the’i'eol' has ne*ve*r bce*n paid ( Ibx*., ]). 74). On Febru¬ 
ary !!>, I!n7. We-stlakc wi'ote* te) Sta])le*ton aelvising him 
that no books of any kind had lx*(*n tni‘ne*el over to the* 
Se)nth Ame*rie‘an (ie>lel eS: Platinum Uompany in X^ew 
Ve)rk, so that the*y eliel not kne)w the* present state of 
a))])e‘llant's linance*s, e‘xe'e*pt that Lo]*el I>r{d)ourne and 
Me-Dongal had given them assurance's as to the total 
ame)nnt of the e*om])any'’s indebtexlness. and asked, if 


ha<l any Ixxjk oi- recent accounts which ho 
iniirht liav(‘ recinved fiauii Andanoya, that h(‘ send 
them to tli(‘ Soutli American (Jold cV: Platinum Com- 
]»any in New York, so that they could see the j)resent 
condition ot‘ tin* ac'ceiints and have tin* new account¬ 
ant, who had iroiu* to r(‘lieve PanniiiLT, check the same 
])ro])i*rl>'. lie t'uiaher stated that there W(*re no funds 
in the company *> tia'asury to meet the cln‘ck recently 
drawn hy Staph'ton. hut from the drawini; he inferred 
that Sta])h*ton had an account ayainst the company 
and ask(*d that he suhmit a statenn*nt of his [iccount, 
so that it mii;ht recei\e the consi(h*ration of the man- 
ai;ement (Kec., }). 71). Stapleton answered this letter 
(ui March Id (Kec., p. 74). 

Id. Ai'I’Ki.lant’s IvNo\vL!:i>(.ii: or Statk or Accounts— 
Kkqukst I oi: Hxci.ana noN— Si Ai’Li;T(»N Asks fur 
Data—Daia OurAiNi.o—pAii.rnr. or Ari’KLLANT to 
( iivK Data to SrAi’cr/roN. 

On March 14, 1!>17, A. II. Oase, who, about the mid¬ 
dle of February, lid7. had lH*en sent to Colombia to 
take over aj)pellant*s ])roperties, books, etc., from Can- 
nini»; (Kec*., pp. <1 A CJ). sent a cabh* to Westlake, 
addiT'ssed to one of tin* F»-wi>ohns' subsidiarv com- 
'panii's, and likewise* to appellant's London ollici*, stat- 
inii: that on a])pellant*s books there* was a e,le*bit aicainst 
I). C. Staple*ton of and ehaifts issue*d by Stai)le- 

ton carrie*el in suspe'iise* e>f sdO.OOO ( Ke*e*., p. 7d). Oil 
the same elav this e-abh* was e*e)ntirme*d bv le‘tte*r uiviiij; 
e'xact tlirure‘s, statimr that there* was a de*bit balance 


on Stapleton's aeeount ot* $4(),l)()().38 and on the sus- 
2 )ense aeeount ot* $lt),8r)7.14, made iij) of ehccks drawn 
by liiin, and enelosinj^ a list of the elieeks on the Na¬ 
tional Jbu*k Hank makini^- up this latter total, and 
further statini*' tliat Staph‘ton's aeeount had “never 
b(‘en eredit(‘d with aiiv salarv or remuneration for 
s(‘i‘viees and, of ecmrst*, the amount standing to his 
debit may lu* eovered by his aeeount for salary, travel¬ 
ing expenses, ete." (Hee., ]). 73). A few days before 
Mareh *J(), 11)17, Stai)leton was at Westlake’s office in 
New York and, among otlnu- things, spoke to him of 
the eontraet of em])loymeiit whieh existed between him 
and apj)(‘llant, and also of tin* eluH'k of $1,000 which 
had not be(‘n paid (Hee., pj). 73 and 140). Westlake 
then wrote to MeDougal, the attorney-in-faet for a])- 
pellant in Xi‘W York, asking him to send the notiee 
herein])efore referred to terminating Stai)leton’s con- 
traet (Hee., |). 73). 

On A])ril 12, 1017, (’anning arrivi‘d in New York 
(Hee., p. 147) and had an interview with Westlake; 
W(‘stlake, undiu* dati* of May 17, 1017, stated in letter 
to Stapleton, that they liad Ihhui notified by the former 
h(foh-h‘rejn r (it Aitfi(i(/(f/f(i that a number of items were 
('barged to Staphdon pi'rsonally (Hee., ]). 81), and Can¬ 
ning was the only former book-keeper at Andagoya 


who r(*turned to X(*w York. 

On A])ril 10, 1017, app(‘llant, by MeDougal, its at- 
toriiey-in-faet, r(‘(juest(*d Sta])l(‘ton to supply the Lou- 
(loit iiffirr nf aj>i)(‘ll(inf with d(*tails of a(‘eount (Rec., 
]). 7fi). This is th(‘ first rcMpiest made on Stapleton to 
supply appellant with details of a(*eount. Stapleton 


, (HI lltli, \vi’()1(* tli(‘ secretaries of 

ajipellaiit in London llial lie liad r(‘eei\>Ml tin* al)ovo 
rtMjiiest trom MeDoiiiral: that lu* had im tJafa relating 
to these aeeounts and had notliini; in Ids possession 
helonfrini;- to a])i)(‘llant : that every!liin.ii- h(‘ liad liad 
lu‘en deliv(‘i-e(l into tin* ofhec of tin* (loldfii'ld's Com¬ 
pany in Xew ^ ork, hnt siiirirested that if appidlant 
would su])j)ly him with //h/#. uinhhrr. /tuifir, and 
(umnnit of cJitihs /Irtinn h/i hint he thonuht In* (*ould 
easily su])])ly them with tin* (h*sired information (Lee., 
p. 7()). This lett(*r was i*(‘e(‘iv(*d hy appi'llant, hut not 
answer(*d until .July 1.). l!tL, hut (*ven then nam(*s of 
pay(‘es were not eiven (Io‘e., p. !>S). On A])ril Kith 
Westlake wi(»t(‘ app(‘llant that they had i-eeeived the 
I iih f /Kirt II nhirs <>f the amount ehai*,m‘d to Stapleton, 
w hieh was and that the siispeiisi* aeeount 

was $l!kSr)7.17 (I\*ee.. p. 77). On April *J7, l!)17, th(‘ 
s(‘ei’etai’y ot appellant in London wiote W'estlaki* that 
they wer(‘ unahle t(» eoinplele llicai’ aeeounts to March 
dl, ldl(), until they had I'eeeix'ed jiartienlars from theii* 
I^uenavmitura (dhee; on the same day they wi‘ote th(‘ir 
accent, the (ioldlield's American Diwelojiment Com¬ 
pany in Xew ^ ork. setlinnout tin* iii’mHiex- of finadsh- 
iiiir the missinir accounts iMr the year midini;- March 
dl, lint), and stating that on March id, LMd, tin* (’o- 


iomhian (»tlice showed Stapleton a (h*hto]* in amount 
Jt'4-.k——Js..k), and that it was ohx’ious tliat this riMpiired 
amdNzini^ and ilmifiinif njf lii nnjni'sniidl (iiionnfs 
includin.u- his salary and expense account (Iu*c., p. 78). 

On ^Li\ li. W (‘stlaki* wi’()t(* Staph*ton i‘(.*i(.*rrim’' 
to the statement of salai y due him and statiim* that tln‘v 
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had been notified by the former bookkeeper at Anda- 
^roya that a niimb(‘r of items had been charged to 
Stapleton })c*rsonally on tiu* books, so that it appeared 
that he was ind(‘bted to the ai)pellant. Westlake fur¬ 
ther stated that tlu‘y were endeavoring to get word 
from the London ofliee r(*garding the accounts, but did 
not inform Sta])leton with i‘(‘ference to the amount of 
the d(‘bit balance or recjiiest any ex])lanation from 


Stapl(‘ton on that matter (Uec., p. 81). On May 18th 
a])pellant's jiginit in X(‘w York wrote to the secretary 


of th(‘ (’onsolidated (joldlic'hrs of South Africa, in Lon¬ 


don, tlu‘ parent conipany, stating that Baron de Ropp 
was writing Sta})h‘ton urging him to clear u]) these ac¬ 
counts and stating that if Staph^ton did not reply to 
that h'ller that thev would consult Wing & Russell 
with a view of having them take the matter up with 
Sta])h‘ton (Lee., p. S*J). f hi tin* same day Baron d(‘ 
Ropp wroli* Stapleton quoting ])arts of the letter of 
April liTth fiom appi'llant to tluhr American agent and 
stating that London was anxious to straighten the mat¬ 


ter out and that th(‘ American agent had no records 


that would assist in ck'aiing u]) the matter and asking 
an (‘X])lanation of the two items of $4k,‘228.t);) and 
4,000 ])onnds which a])])eai’e(l to b(‘ charged to Staple- 
ton pei sonally, and that Stapleton would know to what 
accounts these items were* pi'operly chargeable (Rec., 
]). S*J)- rids lett(‘r was nvgistered and on the envelo])() 
was written “Return receipt demanded to F. R. Kov(*r- 
man" ( Ri‘c., ]>. 88). r])on receipt of that letter Staple- 
ton immediatidv wrote to Majr. Sapte, one of appel¬ 
lant's dii-ectors, that on various occasions their New 
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York a^fiit liad writtni to him witli rotcrciice to af¬ 
fairs of a|)})ollant and suirirostiiiLC llmt any information 
desired t'rom him 1m* son.iiht direct, and that he would 
1)(* ])l(‘ased and was r(*ady to f^iv(* any assistance j)os- 
sihh*, and statini; that he had ri'ceivcd no acknowh‘d^- 
meiit from apiM'llant of his letter of April 11th (Kec., 
p. Ho). On May ‘Jlst Stai>leton wrote* Westlake that 
hi* had writt(*n appellant askini^ for a list of checks, 
uivin^ dates. ])ayee, and amounts, and he would nnder- 
taki* to adjust same. That it was customary for the 
l)ookke(*per at Andairoya to charire him with all checks 
drawn and at intervals to send him a list on which he 
would make notatimis as to how thev should he ah 
located to pi'oper accounts: he also referri*d to the 
ijuestion of his salary, iriviiiir the amiuints that In* had 
drawn since Sej)temher h, 1 !>!<), showing that the Hl.tlOn, 
which was not paid, was toco\ er his salary for danuai’y 
and Fehruary, l!H7 (Hec., ]>. Hd). On .May ‘Joth Haron 
de h’oj)]) tele^craphed Sta])leton askinir if he received 
his h*tter of .Mav ISth and to answer hv teleiri'am 
.whether he inti*nded to reply and furnish stat(*ment re- 
<pu*st(*d hy Limdon and Lewisohns (Kec., p. 84). In 
answi*r to that teleirram Sta])h*ton wrote* Haron de 
l^opp that when he ,ij:ave what was “demanded" (re- 
ferrini; to tin* words written on that letter “ri*ceipt 
demanded to F. Koverman") he felt that husiness 
courtesy reipiir(‘d no moi'i*; and fni’ther statinir that hi< 
address was well known to the appellant in London 
and to the South American (Jold cV: Flatinum Company 
at Xew York (Rec., p. Ho). Oji dune 12th appellanl 
cabled Stapleton that the Ooldtii*lirs American office 



was their duly appointed accent and to please suppl> 
them with information (Rec*., p. 8()); and on the same 
day Majr. 8apte, cliairman of the hoard of appellant, 
wrote Stapleton stating that he regretted Stapleton was 
not satistied with tin* attitude adopted by the American 


(loldtii'ld's 


Xew York ofHce and stated that no dis¬ 


courtesy was intended and explained that the Gold- 
tield's American eomjiany had l)e(‘n appointed appel¬ 


lant's agiuit in Xew York (Rec., p. 8()). 


This is the 


iirst authorization to Sta])leton to supply information 


to th(‘ X(‘W Yoi*k olhee and undcu* his contract a written 


authorization was rccpiired before he could give in¬ 
formation to any one (Rec., p. !>)• 

On June loth Stapleton wrote Majr. Sapte in reply 
to cabl(‘grani of June l*Jth that 1 h‘ could not giv(‘ the 
Anu'iican (Joldticld's otlicc, or anvoin* (‘Ise, anv infor- 
ination rr accounts until he had tin* luf<n wainni hr has 
tirirr (iskrd th(‘ London seenjary for, and again stat¬ 


ing that he had not in his poss(‘ssion any book, docu¬ 
ment or account pertaining to appellant (Rec., p. 87). 
On June 27th, Stapleton wrote .Majr. Sai)te in answer 
to lett(‘r of June 12th and Sta])leton set out the rea¬ 
sons h(‘ felt aggrieved, namely, th(‘ way he had ])een 
treated by the (Joldtiehrs American company in Xew 
York—referring to the way his ])ower of attorney had 
been canceled by McDougal, a minor official of that 
offices wluMi one ot th(‘ diiectors of appellant, Lorel 
Brabotirne, was in the country, and how McDougal 


later dismissed 


him from the company’s service, and 


also Baron (1(‘ Rop])'s letter demanding a receipt, ex- 


j)laining that Baron de Ropp might at least have asked 
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that a rc*ceij)t be ^eiit to him and not liave had F. l\. 
Koverman put hvv name on it. Stapleton in thi.s letter 
also stated that it Majr. Sapte wonld have him sKpifUi J 
Kith a sfalrntriif rtf the (i<(oKnfs lie wonld make his 
notations and promptly return it (IJee., ]». S?). On 
June JS, ltd 1 ,(loldtii'ld s .Vmei'ic'an Development (’oin- 
pany wrote Stapleton asking: that lie send statemmit (O' 
aeconnts to them, but di<l not inform him of what 
aeecMints, the amounts thereof, or aiiythiim- about th.-ni 
(bee., p. SS). On duly l.’Ith, ai»jH*llant linall\- aekiiowl 
edired Stapleton's letter of April 11th, and wn>te 
Stapleton infoiniine- him wliat aeeoiints it was that thev 
were iininirinu- about, nanielx, .$40,!MI(;.:;s standine- in 
his debit and cheeks, totalin- l!),s:)7.14, .and askin- 
Stapleton to take tlie matter ii|) with \\'t‘stlake ( lie<‘., 
p. ><10. 'rilis letter eontailKMl a list of the eheek> eii 
teiaiiii' into the suspense account, eix iiie- the date, mini- 
iM-r and amount, hut imf th, i>kii, , , and was the liro 
rtMjiiest and authorization f(»r Stapleton to take tin' 
matter np with W(‘stlak.*. On July 14, 1107, Wesihike 
wrote Stajileton sendinif him itemized statimients of 
the accounts sh(»wine- debit balances of $41,l()(;.:;s and 
?rllhS.)7.14 and suLref'stiny tlu' possibilitv that Staple- 
ton s check stubs niiiiht eivi* the necessary infcnanation, 
but that il these were not axailable he, \\'(‘>tlak(‘, would 
hav(‘ to w rite* to Andaiioya as hr hufl hdnirf/ froiH fhr 
ntjirr nf (If,IH llaiif's X, ,r Ynih aflruf fhdf (ill rdinri,,! 
rhaks K-rrr fnlirnrfli,l flirrrf fn A,(,/(i„nlfK, (Un! hr 
Kski A Stai/h toif if hr .shniihl S( Id/ fl,( I r Kid/ hlll r K 

/isf iiiKf/r (side ]). 12:1, after Ib*c. p. JO), h should be 
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noted lliat it is alleged in bill of complaint sworn to by 
Westlake that these canceled checks had been hidden 
by 8ta])leton and that it was not until late in the fall 
of ltd7 tliev were discovered in the United State of 
(’()Iond)ia (Rec., ]). 4). It slionld also be noted that the 
balances shown on the i)ersonal account and the sus- 
|K*ns(‘ aeeonnt (‘iielosi'd in this letter are identical with 
the balances of the accounts, as ])roven by Uanning and 
which are tin* basis of this suit (side ]>. 12,aftcu* Ri‘c. 
j). !M)), and that the accounts tlumiselves are detailed 
and complete, orf yy/ far the uann s of jHUJccs. On July 
17th Staph‘ton answmed tlie above* lett(‘r asking that 
Westlake send to Andagoya foi* a list giving the nuni- 
lH*r of each check, date, paiftc and amount thereof oi‘ 
els(‘ the book of check stubs on which In* made* note's 
and stating that he thought seune of the*se‘ check stubs 
were with the com])any's e*ffe*cts in the* We)e>lwe)rth 
Ihiileling, where* he* le*ft them (siele p. 12,"), afte*r Re*c. 
]). DO). ()n July IJth anel 2r)th We*stlake* wre)te Mar 
shall, the* manage*!' in Oolemibia, for the* infen'inatiem re*- 
(|ne*ste‘d by Sta])le*ton (siele* ]>. 122, after Rec. ])]). D() 
and and on August 22el the* fe)rme*i' letter was ac- 
knowle-elge-d ainl We*stlake* was infe)rmeel that the be)ok- 
k(“epe*i' was unable* te) give* this infe)rmatie)n (Rec., p. 
but on Se*pte*mbe*r 7th Marshall ae*kne)wledge*el the* 

!e*tter of Julv 2.')th anel eui that elav anel the folleewing 

• • ' 

day wi'ote* We*stlake* fre)m Anelage)ya forwai'ding ele*- 
taih*d state‘me*nts e)f Sta])h*toirs account, te)gethe*r with 
an e'Xplaiiatie)!! of the items thereof and a list of checks 
ehawn by Sta])lete)n between ^larch ,‘10, 1014, anel Feb- 



riiary ID, (jiruuf mum s (tj iJtu^rt s (Kc*c., p. D4), 
and iiiid(‘r dato of Xovoinhcr ‘J‘J, Marsliall sont a 

list of tile clicc-ks drawn hy Staploton hotwoini March 
do, 1014, and DcccndK*!', litlti, tin* nninhcr, datt*, 

iKUHi' (if p(Uf( (\ and amount of each ch(‘(*k (sidi* ]>. 107, 
after I\(‘c. p. !4). This last list, which an (*in])Ieyee of 
th(‘ South Annu-ican (Jold iV: Platinum (’mupany t(‘sti- 
lied was receix’ed in Xew \Ork on I)t‘cem])(‘r Id, 1!)17, 
contained all of tin* checks ap])earini^ on the suspense 
account of Jt'lD,''*''>7.14. It should also lx* not(*d that it 
is idiuitical with the list contaim*d in tin* lett(*r of Xo- 
\(*ml)er 7, PUS, which Westlake said was the tirst sui-li 
list receiv(‘d. 77/r }nfdnmjium cunt(um il m fin Icffi rs 
(if S( pf(mill r 7\ s, (ind Xnccnilx r 7?, Iff 17, iras m t'i r 
snppliid Sfdplcfnn (Ili i ., p. Il:}), <ilflniH(ih he had n - 
piatedhf ashed appf llant and W’esflahe far if and al 
thnnph it had In i n iddained hff Wesflahr at fin riifnesf 
nf Stapli tnn and dVestlake must have* known that the 
information thei’ein contained would liav(‘ (‘iiaOlod 
Sta]»h‘ton to stiai,<rhti*n out the whole matt(‘r. 

On Octolx'r dS, 1!)1S, Westlake* cabled Marshall t(i 
si‘nd him tin* Stapleton canceled ch(‘cks and corrt*- 
s]mndence (side ]>. 140, after Kec., p. 04), and on Xo- 
vember 7, PPS, Marshall wrote enclosing- the Stapleton 
cancel(*d ch(*cks, list of sanu* with details, two extracts 
of liis account, letter of Januarv 21st and a dosser 
containinir data res])ectinir tin* account with jx'rsonal 
annotations by Stapleton (K(‘c., ]). 04). These latter 
undoul>t(‘dly are tin* various exhibits used by Oanninir 
in his testimony and on which apix'llants basi* th(*ir 
contention tliat Sta]deton at)])rov(‘d the accounts. All 


the iiiclosurejs had been at the office in C^olombia since 
tin ‘y w(*re left there by Cannini;’ in March, 1917. The 
canceled checks (‘iiclosed had been in the office at 
Andagova from the time thev were returned bv the 
Xew York bank aft(‘r ])ayment; ('annin,£>* testitied that 

they were foi’warded to him bv the bank monthlv with 

• • • 

a statement and th(‘y were kept by him in nnmcM'ical 
order in the safe* in the office at Anda^'oya and wen* 
left there when he left tin* company in the Spring;* of 
1917 (Hec., p]). Ibl-l()l2); and Westlake knew they were 
in Anda.noya as (*arly as duly 14, 1917 (side* ]). 129, 
afte*r Kt*c. )>. 90). 

On May 17, 1919, Westlake wrote* Staple*ton asking:: 
if he expe*cted te) be* in Xe*w York in the near future and 
stating that if he eliel not AVestlake mig’ht be able to see* 
him in AVashinij^ton, as he usually came down e*ve*ry 
we*ek or two (He*c., ]). 94). On June 9, 1919, Staple*ton 
fre)m California answered Westlake stating*- that he diel 
not ex])ect te) be in the East until October (Rec., p. 


95). 

Fre)m the fe)rei»oin^ it will be seen that appe*llant, un- 
eh‘r elate* e)f Aj)ril 10, 1917, first I’eepiesteel 8taj)leton to 
e‘xplain the ae*('e)unt—he* immediately wrote that lie had 
in) data re*latin.i*- te) the accounts and aske*d for informa- 
tie)n concerninti: tln*m, incluelini'- the name, payee*, etc., 
of the* chee'ks be* supplied, but it was ne)t until the re- 
e*e*ipt e)!' tlie* le*tter from Westlake* of July 14, 1917, that 
tin* acceiunts which neeeled explanation were for- 
wardeel to him, which accounts, however, failed to give 
the names of the payees—tin* very information Sta¬ 
pleton had asked for. Four elays afte*r the date of that 
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letter he wrote Westlake askini:^' that the names of the 
])ayees be (ibtaiiu'd. After that time there was no fur¬ 
ther communication with Stajdeton on the subject and 
the record shows that no etTort was ever made to again 
take the matter up with him, and that appellant failed 
and refused to supply him with the information asked 
for, atlhough that information was in Wt‘sllake's 
hands in tin* fall of 11)17. 


14. Staplhtox 's WuKPKAr.oi Ts Arria: Fi:r.i;rAi:v, 11)17. 


It has h(‘(‘ii seen that Sta]>leton moveil into his liouse, 
at 1G17 .Massachusetts .Vveiiue, Washington, 1). (’., in 
F(‘bruarv, 11)17. On Fehruarv 2()th of tlnit vear Sta- 
pleton telegi’a]»hed to Loper, tlie si*cretary of the 
South American Oold Platinum Oompany, that his 
permanent address was 1()17 Massachusetts .\venue, 
Washington, 1). ('., and on the same* day Loper ac¬ 
knowledged that telegram (Pec., ]). 71). Westlake jds(» 
kn(‘W this to he* Staph‘ton's home (Kec., p. 144). Aftm* 
this date then* are numerous letters from a])pi*llant, its 
.\ew York agent, its atlorneys-in-fact, and the South 
Amei’ican (lold cV: IMatinum (’om])any addr(‘ssed to him 
at that place. He was at 1()17 Massachusetts .Vveniu* 
from then until some time in April, IDIS, with a few 
exceptions, as will lx* noted (Pec., p. IV2). 

Stapleton was in Xew York a few days prior to 
March ‘Jti, 11)17, and saw Westlake and, among otlnu* 


things, spoke to him of his contract of employnumt and 
the $l,t)()0 check for his salary which had not been paid 
(Pec., ])]). 77) and 140). He was in Xew York at a di- 



45 


mini C’ompany on July 1) and on 8optember 10, 1917, at 
which times he saw Westlake (Kec., p. 140). Durin<; 
1917 and 191S Westlake was freipiently in Washington, 
but made no etTort to see Stapleton (Rec., p. 144). 
From A])ril IJ, 191S, to July 1, 191S, Stapleton was in 
ihinama or South Am(*rica or < u n>ut<‘ to or from tlu'se 
places (R(‘c., ]). .‘)‘J). On July 1, 191S, he retnrn(‘d to 
his honsi* at lt)17 Massachusetts Avenue, where he re- 
inaiiHMl until March or A]n*il, 1919, with tin* (‘Xce])tion 
ol* a tiip to X(‘W York on Octolxo* 9, 1!)1S, to attend 
a ni(H‘tin;j: of th(‘ stockhohho's of th(‘ South American 
(lold cV: Flatinnm Foinpany ( R(‘c., )). Jl^), at which mecJ- 
ini*' the attorncv for tin* South American (lold cV: 
Flatinnm (V)m])an>' (Rih*., p. 114), Sam J.,(‘wisohns 
( R(‘c., ]). 117), Snsman (I?cc., ]>. 1-0), McDonual, and 
Lo})cr (Rec., p. 120), wen* pi*(‘si‘nt. Soim* lime in 
March or A])ril, 1919, until October 1, 191!), Sta])h*ton 
was in Falifornia, Arizona, or Panama, llnriiiij: this 
time his residence at 1017 Massachns(‘tts Av(‘nn(* had 
been loaiUMl to the late (Jiief Jnsti(‘e (\ J. Smvtln*, who 
liv(‘d in the same, so that if anyone had in(inii‘(‘d for 
Sta))leton they could ha\'e learned wh(‘i'(‘ lit* was and 
I'ommnnications addi't*sst*d to his rt*sid(*nc<* wt*r(* for¬ 
warded to him (Rec., p. J2). Dnrim;- this int(‘]‘val 
Westlakt* received a l(*tter from him fi-om l>(‘V(‘rly 
Hills, Falifornia, datt*d Juin* !>, l!)l!), and Mcl)oni»al 
and Loper, actiiii;- for the l^(*wisohns, had no ti'onble in 
locating' him when it b(*cam(* advanta‘;(*ons to the 
Lewisohns to purchase* Sta])!eton's 20,000 shar(*s of 
stock of the South American (lold Platinum Fom- 
I)any (Rec., p. 119). It should be not(*d in this connec- 



tioii lluit Lop(‘r was secretary of the South American 
(lohl 6: Platinum (’omj)any (Hee., ]). 12()) and ^Fc- 
I)oui;:al was at tliat time on the hoard of directors of 
the South American (iold cV: JMatinum Company and 
had been the attorney-in-fact for a])i)ellant (Hcc., p. 
710 and was at tliat time tin* manaii:(*i' of the (lold- 
tield’s American Development Com])any (H(‘C., ]). 147)). 

On October 1, Ibllb Stapleton retui'iied to his house 
at Kill ^Iassachusi‘tts Avcnin*, where he remain(*d un¬ 
til his death on May .‘b llH’n (H(‘c., j). 

()n l)(‘cember 10, lt)*J0, the present suit was tiled, 
but service was not had until l)i‘eemb(‘r -7th of that 
year. Even after suit was tiled ai)i)ellant made no 
etTort to take any furtln*!* action until Si'ptemlx'i* 8, 
lt)*Jl, win*!! the d(*])ositio!i of Oharh*s II. ('a!i!ii!i<>‘ was 
take!! i!! AVashi!!gto!i. Aftc*!* this latter date tln‘re was 
a delay of three ai!d (>i! 0 -half y(*a!‘s o!* luitil A])i*il ‘JS, 
10‘Jo, when the n‘st of tin* depositio!is api)ea!’i!)g i!i 
♦he record were taken in Xew York. The* trial of the 
ease comme!!ced o!! F(*bri!ai\v 2.‘>, 102(1 (R(*c., p. 27), 
and decree of the court dismissi!!!;* the bill was sin'!ied 
on ^larch 22, 1020. 

II. 


The Allegations in the Bill are Not Sustained by the 

Proof. 

4'he bill sets out that a])pi*lla!it is a B!‘itish eo!‘])0!‘a- 
tio!i, a!nl that it does !iot k!!ow wln*lln*i* tin* a])pelh*(* is 
a cili'/e!! of tin* P!iited Stat(*s o!- Colombia, a!id alh‘,i;(*s 
i!i pai’airraph th!-(*(* that a])p(*lla!it t*m])loy(*d Stapleton 
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under a contract of March 17, 1911, as its agent in 
('oloml)ia; that lie entered into liis duties thereunder 
and appellant ])laced at his disposal a bank account 
in the nann' nf appvUaut in the National Park Bank, 
X(‘\v Voik, upon which Stapleton was authorized to 
draw and did draw checks, the funds for which ac¬ 
count Were snpjilied from time to time by appellant; 
that it became the duty of Staiileton to account, but 
that he failed so to do. 

Paragraph four alleges that the management of a])- 
pellant chang(‘d on'Octolxu* 11, 191(); that on Septem¬ 
ber 19, 1!)17, Stapleton’s employment was terminated; 
that during his employment he had complete charge 
and control of ap])ellant’s business in (’olombia and 
the keeping of its books and accounts, and until long 
subse(|uent to October 9,1918, a])pellant had the utmost 
conhdence in his honesty and no susjiicion that he 
would not account. 

Paragraj)!! live alleges that on A])ril 1(), 1917, appel¬ 
lant first learned that books in South America showed 
a debit balance against Stai)h‘ton in excess of $40,000 
and a suspense account of iu*arly $20,000; that there- 
u])on a])pellant began an invi‘stigation of books to as¬ 
certain Sta])leton's indi'btedness and i*ndeavored to 
obtain an accounting from him; that because the regis¬ 
try ollice of appellant was in London and business in 
Colombia, tin* investigation was slow, and further 
complicate<l lH‘caus(‘ the bookke(‘pe]’ who had kej)t ac¬ 
counts in Colombia had l(‘ft tin* (‘mployment of ap- 
))ellant and could only !)(* found within the last three 
we(*ks. Further com])lications are alleg(*d to be that 



Stapleton pi(‘ten(lc<l that lie was uiiahie to assist in 
the niattin* without lu‘inu' snp})li(‘(l with the numher of 
eaeli elieek, dati*, nani(‘ of ])ayee and amount, and al- 
l(‘i;es that tin* eane(‘h‘d cheeks, from which alone such 
intoiniati(»n couhl lx* «>htained, W(*i’(‘ storcxl under liis 
directl(ni anionu- old papeis of appellant in Coloiuhia, 
llioimh he tailed t<> iliselose tliis fact and repr(‘S(.*iited 
that the\' weic* el^ewlnu'i*, and it was not until the lati* 
fall of 1!)17 that they were disco\-er(‘d in Colonihia, 
nor until Deceinhei- liUT. tliat appellant was able 
to obtain tin* information re<{uin'<l l>y Sta])leton, whi(*h 
intoi'ination. when obtained, was not sunici(*nt to ex¬ 
plain the items, nor was it possil>h* so to do until tin* 
bookkeeper {*ould be located, which appelhmt has suc¬ 
ceeded in <loinu only within tin* last thn*!* wi*(*ks. It 
flirth(*i’ avers that a|»p(*llant is informed that lh(‘r(* ai’i* 
many otliei* it(*ms on tin* books which should lx* charii’cxi 
ai:ainst Staph*ton, tin* (*xact ext(*nt of which cannot 
be <let(*rmiin*d without an acconiitiiiii. 

l*ara,Lrra|»h six alU*ues that throuuhout Stapleton's 
eonne(*tnm with ap|x*liant In* wiis eniiaiied in dift(‘i*t*nt 
ent(*r|)ris(*s not associated with app(*Ilant, inchnlini;’ 
mines in South Ann*rica, buyiim’ and sellin.u- cnrios and 
otln*r t*nt(*rprises to tin* purjxjse of which, as well as 
to his own ])i*rsonal account in tin* Xational Park Hank 
and (*lsewin*i‘(*. In* diverted tin* fuinls of appi*llant, 
which inioi'ination has only lx‘eii ac<juir(*d within the 
])ast month. 

1 araici'aph s(*V(*n allem*s that by reason of the pr(*m- 
ises Stai)h*ton beeann* a trustee for appellant; that 
the funds so misappropriated were im]iressed with a 
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trust and appellant is entitled to trace the trust into 
the ass(‘ts of the estate. 

lhira.t!:rai»h cii»ht alh‘»:es the death of Stapleton on 
Ma\ d, IDiM), and the issuance of l(‘tters testamentary 
to ap))(‘ll(‘e on dnne 10, li)20. 

Paraurapli nine* allei*(‘s that dnrin.ii; the last three 
'.cars of Sta])lctoirs lifi‘ he spcnit most of his time in 
Sonlli Anunica, Ai'i/oiia and California, very little 
tinn* in the Disti'ict, and his wlicreahonts were unknown 
to appi*llant. 

W'itli n*f(*i‘(‘nc(‘ to th(‘ allo.uation that Sta])leton was 
in snprcniH* control of a])i)ellant's business in Colom¬ 
bia and the k(‘(‘pini»' of its books and accounts, we have 
seen that by thi‘ contract of Mai'ch 17, 1911, he was 
a])pointe(l as the a^ent <d‘ app(‘llant in Colombia and 
was to obey and carry out all prop(‘r and reasonable 
oi'dei's and dii (‘(*tions of appellant; that his chief duties 
consisted in th(‘ obtaininii: of lainl, stock in other com¬ 
panies, o])tions on mineral land and concessions from 
tin* ,ii:ov(‘i'nm(‘nt and tin* protection of these rights; 
that thi‘s(* dnti(‘s k(‘])t him occn])ied in Bogota, (’ali, 
otlun* ])laces in Colombia, London, Kn,<>land, and the 
CnitiMl Stat(‘s, and that In* was s(‘ldom at the head- 
(juartiu's of a])p(*llant in Colombia. 

'riiat appellant at its head(ina]'t(‘i's had assistant 
manager, enuineers and an ac(‘onntaiit; tliat at the 
comm(*nc(‘ment of StaphdoiCs emplo\Tnent, Andres 
Ai'izala was in (‘har^v (Inrini*- his absence; that in 1913 
Canning’ was appointecl assistant managin'; that later 
Harry Cntbill, anotluo’ assistant manager, was ap- 
])ointed, and that these men in Stapleton’s absence had 
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charge of tlio administration of affairs. In this con- 
n(‘ction it should ho iiotod tliat ('annin«: was omjdoycd 
hy apj)ollaiit tor tho ])urj)ost‘ of taking Stapleton’s 
j)la(*e when he was away from headquarters. Besides 
the foi‘e.i»’oiuii: tluua* W(‘r(‘ eiiiriiieers iii eharjxe of the en- 
^ineeriuu: eud of the husiiiess and other ai^ents at vari¬ 
ous ])oiuts ill (’olomhia. It can hardly he said that 
Stapleton was in supreme control of apj)ellant’s busi¬ 
ness when lit* had litlh‘ to do with the actual mining 
work and was seldom at the lu‘adquarters in (’olombia. 

What has heeii said ahovi‘, of courM*, applies even 
more forcibly to the ke(‘])iug of the ac(*ouuts, and we 
have* also s(‘en that Sta])letou upon his arrival in 
(’olomhia opeiu'd h(M)ks of account in accordance with 
a couvmsatioii and agreenuuit had with app(*llant, and 
that in his h‘ttiT of Septemlun* l!h (Hec., ]). 41), 

In* asked that tin* accountant in London make anv sng- 
gestion or re('onim(‘ndation as In* dei*m(‘d advisable 
as to the form of tin* accounts, and Stapleton was ad- 
vis(*d by a])pellant in London on (tctoh.er *J, lhl2, that 
that letter was hainh‘d to tln*ir accountant de])art- 
meiit (Kec., ]). dM). We have also seen that before 
Canning was si*nt out from London a])j)ellant 
thoroughly explained a]q)ellant's re<jnirements so far 
as accounts wen* conc(‘rned (Kec., p. 4()), and that 
thereafter he and he alone had charge of the hooks. 

A])pellant att(‘m])ts to show that Sta])leton had con¬ 
trol of the hooks at jiages (id and (i4 ('f its brief and 
cites the fact that Staph*ton recpiired (^aiming to make 
changes in the account in support thereof. However, 
the citations given in appellanCs brief, at ])age 64 
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to (^ainiin<>:’s testimony, show that Canning charged 
items that lie could not identity to Stapleton’s per¬ 
sonal account, and upon the last of Stapleton’s two 
visits to th(‘ camj) (’anning took up with Stapleton the 
ipiestion of tlu‘se cliai‘g(‘s and Stapleton gave him the 
inftirmation (’aiming reipiested (Hec., p. 149). He 
also gave him the infoi'mation that (’aiming reipiested 
with retVreiici‘ to tin* suspiMise account (Kec., p. 151). 
At tlie sanu* time Sta])l(‘toii wc*iit over Arizala's hooks 


with Arizala and aftiu* an examination informed Can¬ 


ning ot* certain mistak(‘s on Ai'izala’s hooks; this was 


iit‘eessarv hecansi* Arizala’s hooks had at that time 


lu'en comhined with (’aiming's (side p. 2*2(1, after Kec., 
]). 150), and as, Canning hiinselt* admitti‘d, these items 
had heeii charged to Staphdon p(*rsonally in error 
(Kec., ]). 1()2). Again, Canning, on December 15, 
1!)15, sent Sta])leton a statement asking information 
with ret'(*rence to the items th(*reon aiid tlie informa¬ 


tion was sniiplied (side ]>. 227, after liec., p. 150). As 
Canning himself says, the reason he submitted these 
statements was because Stapleton was the iiarty in- 
t(‘rested and he iiapiired of Stapleton whether the 
it (‘ms chargeable to him were jirojier charges. Cer¬ 
tainly tlu‘se facts can in no way sipiport appellant’s 
eont(‘ntion that Sta])h‘ton had control of the books, 
blit, on th(‘ oth(‘r hand, th(‘v show conclnsivelv that 
(’aiming had the (*onti’ol of them. The mere re(piest 
by an assistant manager who keeps tin* books of a 
eomjiany for an explanation of items entered on an 
individual’s account does not show that that in¬ 


dividual had control and charge of the accounts, other- 



wise it would be diflieult tor those in control of the 
hooks to ^et any information coneernin" items. 

In i)ara.i::rai)h live it is alleged that a])|)ellant first 
learned of tlu‘ d(*hit balances airainst Sta])leton on 
Aj)ril 1(), 1917. 'rile ])roof conclusively shows that 
detailed statement of the acronnts were forwarded to 
a])j)ellant's London oflice. by those* in charge of the 
accounts, and that dniinn’ ('annin,i»’s entire adminis¬ 
tration detailed >tatements we'n* foi’warded monthlv 
to the appellant in London as we*!! as to its Xew York 
a,i;-cnt. (’aniline's testimony (Hee*., p. Kil) on this 
jjoint is conclusive. It is as follows: 


“llow frecpiently di«l yon send yoni* accounts 

on to the London ollice*.\. L\ erv month. 

» 

“(L And would von stiike* anv balance sheet 

V ♦ » 

at tin* (*nd of tin* v(*ar and s(*nd that on/ A. 
Yes sir. 

"(J. Did you s(*nd' copi(*s <u’ youi* balance 
sln*cts to tin* Xew York otlice also/ Yes sir. 
“y. Monthly/ Yes sir. 

“Q. Aiul at tin* (*nd of tin* y(*ai*/ A. Yes 
sir. 

“Q. Those communications fiom you would 
include a copy of the sus]u*ns',* account, would 
thev/ A. W'ould incliuh* additions or deduc- 
tions tln*refrom duiinu- tin* month uinh*r re¬ 


view. 

‘*Q. You would in*ci*ssarily advise them each 
month of the conditions of tin* susp(*ns(* ac¬ 
count/ A. In total, y<*s sir. 


“Q. Totals/ A. Yes sir. 

“Q. And call their attention to the fact that 
there was a suspense account not yet allocated, 


amountinir to so much money/ A. Yes sir.'" 


The testimony further shows that appellant’s Lon¬ 
don hooks showed a debit balance against Stapleton 
of $70,000 on April 1, 1012 (side ]), 146, after Rec., 
]). 0()), and that tlie London ofhce knew the status of 
tlu‘ account from lime to tim(‘. Apj)ellant\s own wit¬ 
nesses also ])roved that they received a cablej^ram on 
March 14, 1017, ,irivini>: the amounts of tlie balances. 

With rcdVrence to the alleixations as to investigation 
made l)y a])p(‘llanl to ascertain Sta])letoirs indebted¬ 
ness it must 1 h‘ noted tliat tli(‘ (’olombian books, which 
weii‘ always in appellant's possession and control, 
wei-(‘ tnrn(‘d over in March, 1017, by (’aiming to A. H. 
( as(‘, who ha«l been scmt to r(‘rieve (’aiming by the 
South American (lold IMatinum (’ompany, which 
owned a])t)(‘llant. Th(‘ alh‘g(‘d investigation consisted 
of appellant in London writing their agent in New 
York, and their agent in X(‘w York writing Stapleton, 
who informed ajipellant that h(‘ had no accounts or 

I 

data i'(‘lating to accounts, and no information in his 
possi*ssion concerning them: it further consisted in 
Marshall smiding (h‘taih‘d statmmmt and lists of checks 
to Westlak(‘. but why the checks themselves were not 
r(M|nest(‘d until tin* fall of IblH, and why the books 
ii(‘\'er were reijiu'sted and first a])])eared at the time 
of ( anning's testimony in 11)21, after the filing of suit, 
is nnex|)lain(‘d. 'I'ln* books could have been in New 
York in April, 11)17, liki‘wis(‘ the cancel(‘d checks. 

4'he allegtion that an inv(‘stigation was made is 


absurd. 

With reference to the endeavor of appellant to ob¬ 
tain an accounting from Stapleton, the evidence shows 
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tlint oil April 10, liHT, McDoiipil, ai^pellant's agent 
in Xew York, wrote Stapleton asking tliat he supply 
tin* LniifJmt (tfjicr with “desired detailetl aecount.” 
This is the first re(pu‘st ot' any kind made on Staple- 
ton in this ])artieiilar, and it should he noted that 
Staj)leton was not int‘orm(‘d as to what aeeonnts were 
nd’erred to, and was not (*ven given the amount of the 
aeeonnts. It should also he notiMl that the reipu'sl 
was to supply the Lonthtu nffiev with the details (Hee., 
p. 70). Stapleton, the m‘xt <lay, A])ril 11, 1017, wrote 
the London ofiiec* stating he had no data, hnt suggested 
that if app(‘llaiit snp]>ly him with tin* tiaim s of }huI( <s 
of eh(‘eks drawn hy him. In* eonld give the informa¬ 
tion desir(‘d (IL*e., ]). 7f)). 

'fhe next l(‘tter to Sta]>h*t(ni (Hi tin* snhj(*(*t was on 
May ISth, from llanni d«* Hop]), asking (*x])lanation 
of “tin* two items of and €4,000 which ap- 

}»ear to he eharg(*d to y<nir p(*rsonal aeeonnt, stating 
to what aeeonnt these* ite*ms are* pre>])e*rly ehargeahle" 
( Ih’e*.. p. SI). It shenilel he* injteel in the first ])laee that 
the* aiinnints are* iin'e»rre*e*t. that tin* inlormation in*eeled 

was halaiiee*s e>r teetals e>f varienis ite*ms ainl met me‘re*lv 

• 

twe> ite*ms. In the* se*e*onei plae-e*, in this letter Staple- 
teen is enil\ re-ipn'sl e*el. if he* hael writte*n Lenielein on the.* 
inatte*r. tee see aeh'ise ele* Keepp. It slieenlel also he in)te*el 
that this is the* re*giste*re*el le*tte*r whie*h Sta])lete)n n*- 
se*nte*el. Sta]ele*teen, een May 20, 1!)17, wreete to MaJ. 
Sapte*, e-hairman eef the hoarel eef ap]K*llant in Loinlon, 
sngg(*sting that any infeermation in*e*eleel he seenght eli- 
reet ami not through tin* (iolelfie*hrs Xew Yeerk ofliee 
(Kcc., p. 8;!). 


00 


Oil May 2r)tli Baron do Rop]) telegrapbed Stapleton 
asking it* ho intondod to furnish statomoiit (Rec., p. 
84). Staploton answorod that whon ho gave what was 
domandod ho felt that hnsinoss courtesy required no 
more, and further stated that his address was well 


known to appellant in London and to the South Ameri¬ 
can (lold lie IMatinum Oompany in New York, either of 
which would have immediate and courteous attention 


from him (Rec., p. 80). On dune 12th appellant cabled 
Stapleton, and Maj. Sapte, chairman of appellant, 
wi*ot(‘ asking Sta])leton to supply information to the 
(loldliehrs Anun'ican otlice (Rec., p. 8(5). It should 
he noted that Stapleton, under his contract, had no 
authority to give any information to anyone except 
with the written saiudion of appellant, and this is the 
first authorization that he had to supply the New York 
agent with information. On dune loth, Stapleton re- 
])lied to the cahlegram hy writing Maj. Sapte, chair¬ 
man of the hoard of appellant in London, stating that 
he could not givi* anvone anv information until he 
had th(‘ information he had twice asked the London 


seci-etary for (I\ee., ]). 87), and on dune 27th Staple- 
ton wiote Maj. Sat)te, setting out his rinisons for being 
aggiie\'ed at the way McDongal and de Ropp, of the 
(Joldtiehrs Aiinnican otlice, had treated him, and asked 
Sapte to supply a statement of the accounts that 
ii(‘(‘(hMl (‘X])lainiiig, and that he would immediately 
make his notations on it and return it to him (Rec., 
p. 87). On dune 28th, the Ooldfield’s American com- 
])any wrote Sta])leton, asking for statements of ac¬ 
count, but gave no information as to what accounts, 



or tho aniounts tlicivof (Kcc., p. 88). This is the first 
(iiivct r(*(|ii(‘st nijnh* hy X(‘\v Voik tliat a statement hi* 
liniiislitMl tlicni. ()ii July l.Jtli, tlic si‘cr<*tarv ot a])- 
p(‘llanl in Loniion wrote Stapleton irivinu: him tor tlie 
first time tin* eorreet aimmnts, and askiiiir that he 
take the matter nj) with Westlake. This Iett(‘r eon- 
tain(‘(l a list of (*heeks on tin* siispinise aeeonnt. whieh 
list, however, did not triv»‘ the name of tin* ])ayees. and 
IS the first authorization to Stapl(*ton to take the mat- 
tor np with Westlake* ( Kee., p. S!)). a,id cm duly Uth, 
Westlake* wreele* Staph*teni. se*ndiim him state*ments ed‘ 
aeeonnt, whie'h like*wise* eliel not <iirr tin munc of /xif/rcs 
ond askinir if Staj.le-toii weeiihl la-ed t!,,. cane-eh-d e*he*e*ks 
whie-h he* hael toiind emt from the* e>flie*e-s e)f the* Ame‘ri- 
oaii I)e*ve*lopnieiit (’oinpany, appe*llant\s a-eiit, hael 

he‘e*n fe»r\var(h*el dire*e*t to .ViielaiTova (side* p 1*>:; Uvv 
p. dO). 

It shoillel he* !i(»te*el that the* halaiie*e*s shown on the* 
itonii/e*eI S(ale*nie*nt e.f the* two ae*e'.nints e*nelos..d i„ ihis 
h‘tl(*r are* iele*ntie‘al with the* halance*s e»f the* ae‘(*oiinl> 
as prove*!! hy ( annin- aiiel whirl) are* the* basis e.f this 
suit. On duly 17th Staple*te»n answe‘re‘el this le*tt(*r re*- 
pue*stiim- that W'e*stlake* e.htain a list e.f e*he‘e*ks Lii\in- 
unnihe-r, elate-, anel ainoiint, e.r e*lse* the* he.e.ks 

ot e*he*(-k stubs whie-h he* the.u-ht \ve*re* at the* e.(lie*e* e.f the* 
Oolelfie*lers Ame*rie*an Oe.mpany in tin* Wh.e.lwe.rth 

Huilelin-, whe*re* he* le*ft the*ni (side* j.. lo.") afte*!* lu*r 
p. JH)). 

WVstlake hael alivaely writte*n P) Marshall, the* man¬ 
ager in (’ole)mhia, on duly Id, for this list of rhe*e*ks 
.giving the jiayees the*reot anel a,-ain eui dul\, doth 
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(R(‘(\, |). on). On Aiii»iist !22<1 the former letter was 
answered and Marshall informed Westlake that the 
bookkeeper was unable to i^ive this information (Ree., 
p. IK)), but ou 8 (*])tember 7th and 8 th, 11)17, Marshall 
wroto \V(*stlake forwardini;- detailed statements of 
Stapl(‘t(>irs aeeount with an (‘xplanation of the items 
tlnu’eof and a list of eheeks drawn by Stai)leton be- 
t w(H*n March .‘lO, ll)14, and February ID, IDlo, which 
list (i(U ( flu names o/ fin' jaufees and under dat(‘ of 
Xov(‘nib(‘r 22d Marshall sinit to Westlake a compleli* 
list of cliecks drawn by Staph*ton IxUween March .*)(), 
1D14, and I)(‘c(‘mber ID, IDKJ, ffirinff all hifnrmathm rr- 
(juesfed hff Sfapletnu (sid(‘ p]). betwetui R(‘c., ]). D4 and 
Do). 11 should b(‘ not(‘d that all of the checks app(‘ar- 
ini;- in accounts W(‘re contain(‘d in this list and that an 
oinployce of the South AmiU'ican (lold Platinum 
(’oinpan> testified that tli(‘se hdters of Se])temb(*r 7 
and S and .Xoveinber 22d W(‘re r(‘(H‘ived bv the Xew 
York olhce on DeciunlMu* lo, 1D17. If this is so it a])- 
peais that tin* lett(‘rs of Si*pt(‘nib(‘r 7th and Sth weri* 
held lip and not forwai'd(‘d until the h*tter of Xov(*m- 


ber 22(1. 

IIa\'in,u- r<*c(*i\-ed the infoianation r(‘(iuested by S{i\- 
ple 1 on,app<‘lliint,if as alle,n(‘d it rc'ally was endeavoring' 
to obtain an account ini;- from Stapleton, would of 
course* ha\(* snppli(*d him with this information, how- 
(*v(*r, tin* r(*cord shows fliaf an saeli itiformatioa iras 

(f 'lrt a Sfa/tl< fni/ and Westlake hiatself testified that 

hr did ind send it to him and did not knotr a'ludher 

the information had hetn sent (Rec., p. 14.‘1). The 

re'cord further shows that after the receipt of this in- 
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formation no r(M|iu‘st was (‘vor ai^ain made on Sta¬ 
pleton for an (‘Xplanation of tlie account thou,e:h Sta- 
j)lcton was in Xew York at a meeting' of tlie stock¬ 
holders of the South American (Jold & Platinum Pom- 
])any on Octolu'r J), PUS (H(‘c., p. ‘.V2), at wliich m(‘etin,e: 
Sam Lewisohns, Susman, and McDouiial were present 
as dir(‘ctors (R(‘c., ]>. 12d). Ap])ellant seeks to ex- 
}>lain its failure* to take* up with Stai)le*ton the* (piestie)n 
e)f ae*ce)unts at this time* hy asse*rtin.n- that Westlake*, the* 
e)nly pe*rse)n who was familiar with the matte*r, was ill 
anel not ])re*se‘nt at the me*e*tin,e: anel that not ex])ectin<^ 
Staj)le*te)n at the* me*e*tini;' “th(*re* was nohe)ely else 
familiar with the* Sta]>le*ton matte*!- te> take* it up with 
Staph*toiP* (He*c., p. 140): he)we*ve‘r, Westlake*, when 
aske*el e)n e*ross-e‘xaminatie)n whv this infe)rmation had 
not he*e*n snpplie*d Stapleton, state*el that he* “Intel pre¬ 
viously te)lel the* ae*e‘e)untinu- eh*partme‘nt to ire't all the 
information the*v could about the* matte*r anel stihmit it 
te) Stai>lete)n" and a,i:ain stat(*el that he* hael “instructe‘el 
the ae*e*onntiim (h*pai'tme*nt to try to strai.i*hte*n out the 
ae'e'ount with Stapletem" (Ke*e*., ]». 14d), so it is evielent 
that the* inatte*r had he*e*n re*fe*ri-e*el te> the* ace*e)untine: ek»^ 
j)artme*nt, and that the*y hael am])le* information to e*n- 
ahle* them to take the* matte*r u]) with Stai)le*ton at tin* 
date* of the* mee*tine (d‘ ()ctoher !>, lOlS, hut eliel ne)t 
elo se). 

Xeu*ele)e*s the* re*e*orel e*ontain any e*xplanatie)n why the 
matte*!- was neit taken up with Staph*ton when he was 
])n*se*nt in Xe*w Ye)rk at the elirectors' meeting*- e)f the 
South American (lolel & Platinum Company on July 
0 and September 7, 1917, at which times he saw West- 
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lake (Rec., p. 140). It shoiikl bo noted that prior to 
July J), 1917, Westlake had received the cablegram of 
March 14, li)17, and the lettio’s of the same date giving 
the amounts of the debit balances and a list of the 
checks entering into Sns])ens(‘ (Kec., j). 7.‘1) and also 
had receiv(‘d “exact ])articnlars’^ of the amount 
charged to Stapleton and tin' snspinise account (Rec., 
1 ). 77), and prior to the meeting of September 10, 1917, 
had received detail copies of the two accounts (side j)]). 
rj.‘), 124 & 127), after Rec., p. 90). 

The allegation that tin* investigation was slow and 
tedious because the registry office of appellant was 
in London and the busin(‘ss under investigation was 
in Colombia, is without foundation, for tin* reason that 
Lewisohn and W(‘stlake on May 4, 1917, had full an- 
llno’ity by their power of attorney from ai)pellant of 
that (latt‘ to a('t for appellant in tin* matter, and if in 
March, whcni, according to their own proof, they were 
awar(‘ of thrsi* debit balances against Stapl(‘ton they 
liad wi-itten to their own managm’, Marshall, oi* th(‘ir 
own book-ke(‘per Case, who then had charge of the 
books, to forward the books together with tin* canc(‘led 
checks, to X(*w York, they would have* had all of tin* in¬ 
formation that has been ])r(‘S(*nted in this case within 
a month or at most six weeks. 

With reference to tin* time of communication, it 
should b(‘ noted that h*tter from Marshall at Andagova 
written on March 14, 1917, was r(*ceived in New York 


April 13, 1917 (Rec., ]>. 73), and letter from Marshall 
at Andagoya of August 22, 1917, addressed to New 
York, acknowdedges receipt of letter of July 15, 1917, 


no 


from X(‘w York (Kcc., p. O.'J), and lottor from Marshall 
at Andaicoya of Scj)t(*ml>or 7, 1917, aokiiowlodm's re- 
of from Xow York (d‘ July 27), ltn7 (Her., 

]). 14), and letter of Xovend)er 7, 191S, from Marshall 
at Andanova was received in X(‘W York on l)i‘(*(*ml)er 
7, 191S (si(h* |). 140, aft(*r H(‘e., p. 14). 

'rii(‘ alleiration that the l>ook-keep(‘r who kept the* ae- 
eonnts in Colombia eonld not he found is also dis])roved 
hy apj)ellant's own testinnniy. Canninu’ in his testi¬ 
mony stated that Ik* was in Xew York on April 2, 1917 
( Hee., ]). 147), and W(‘stlak(‘ in h‘tt(*r to Sta])h‘ton of 

.Mav 17, 1917, stated that thev had lu^en notified hv 

• • • 

the form(‘r hook-k(‘ep(‘r at Andauoya that a nninlu*]- of 
items W(‘r(* charged to him p(*rsonally on the hooks 
there (Kee., p. Si). So that not only was Cannini*- in 
X(‘W York and saw appellant's aj^ents after the time 
thev admit that th(‘V knew of the d(‘hit halanees, l)ut 
a|)])ellant's an'ent, Westlake*, disenss(‘d the matt(*r with 
him and was inform(*d ley him, as 1 h* alh*ii(*s, that th(*r(* 
w(*re items charged to StapU*ton jeersonally on the 
hooks. Furthermore*, it do(*s not appear from the 
r(*eoi'd that aft(*r that date any (‘ffort was made* to 
locate ('annini;'. In this connection it should he not(*d 
that .\rizala was in tin* (*inployinent of ap])ellant un¬ 
til sonu* time* in August, 1921 (hV'c., ]). 97)), and it 
cl(*aily a])pears from tin* n*cord that most of tin* dehit 
it(*ins we*re incurred duriiiu- tin* ])i*riod that Arizala 
was k(*e])in,u: the hooks, so that Arizala and not ('annine: 
would have* lH*(*n more* familiar with those items. 

'Fhe alh*e:ation that Stapleton pretend(*d that he was 
nnahle to assist in the matter without being siijiplied 
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with number, date, name and amount of each <*lieck 
is absolut(*lv without foundation. It has been shown 
tlnit wluni the matter was first called to his attention 
he stated that he had no data or papers which would 
enable him to explain the accounts and asked for 
definite information as to what accounts were being 
(luestioiKHl. Upon being told the total amounts only 
h(‘ asked for the names of the payees of the checks. 
Xo reasonable man would expect a person upon being 
told that there were charg(‘S against him amounting to 
a total of $f)0,()00 to be able to give offhand and with¬ 
out detail account b(‘for(‘ him an explanation of the 
various it(*ms wIkmi he was never sup})lied with the 
names of tlu* ])aye(‘s of the checks, and only supplied 
witli tile amount of the various items and the amounts 
of each check, long after. It would indeed be remark- 
abh‘ if, without tin* nam(‘s of the ])ayees of 55 checks, 
coV(*ring a jieriod of over a y(‘ar, anyone would be able 
to ex])lain them. 

The allegation that the cancided checks from which 
alone information could be obtained wcum* stored under 
Stai)letoirs direction among old j)a])ers of appellant 
in Uolombia, and that Staphdon failed to disclose this 
fact and reprt‘sentcd that they were elsewhere, and 
that they were not discovered until the late fall of 1917, 
which allegation was made on pcu'sonal knowledge, is 
absolutely without foundation in fact, shown to be false 
by appellant’s (‘hief witn(*ss, Uanning, and also shown 
to be false by tli(‘ testimony of Westlake, the agent for 
appellant, who signed the bill containing that allega¬ 
tion and under oath stated that the allegation was 
true. 
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testified tluat when tin* eanceled cheeks were 
ndurned from tlie Xational Park Hank he ])laced them 
in a packaire in nnmerical ord(‘r and j)iit them in tlie 
saf(* in his oftiee at Andanoya, and that wli(*n he h‘ft tlie 
<*m|)I()ym(‘nt of the company tin* checks wmc* in tin* 
safe of th(‘ comjiany at Anda.i»:oya (Ht‘c., jip. Ifil cV: 
lf)4). Westlake, on duly 14, PUT, writini* to Sta])h‘ton 
at Washini^ton, stat(‘d: “I do not know wlu‘th<‘r tlu‘ 
stubs of vonr check hooks will tiivi* von the luuM'ssarv 
information or not. If these an* not availahh* we shall 


liave to write to Andairoya, as irr fitn! oaf fiom fhr 
\V(}ohv()rtIi BaUd 'nuj that all caaerh d ( tneks W(‘i‘(* for- 
ward(‘d dir(‘et to Andaiioya" (side* p. PJd, aft(‘i' K(‘c., 
j). fiO). 

Th(‘ alleviation that it was not ])ossihle to obtain siilli- 
cient information to explain the it(*ms until tin* hook- 
kee])er could lx* locat(‘d is not supportixl hy the proof. 
I)isrei»ardinv;- the fa(*t that Arizala was in tin* i‘m])loy 
of the (’omjiany until some time in and that (’an- 

niiiii, who appellant says could not lx* located, was 
in Xew York on April 2, and that the hooks of 

account pi’ior to .March, PUT, W(‘i*(* in tin* jiossession of 
appellant's assistant manan’er and accountant, ('an- 
ninve, and afti‘r .March, PUT, W(‘rt‘ in tin* jiossession of 
the South American (Jold Platinum Pom])any's man- 
aiicr, Marshall, and their accountant, Pase, who n*- 
turm‘d to Xew York early in .May, PM7 (l\(‘c., p. S2); 
disreiiardiiii*' tin* fact that in duly, PM7, a])])ellant had 
detail stati‘ments of tlu* account in X(‘w York (side ]). 
123, after Kec., p. IH)), and on September 7, Pn7, .Mar¬ 
shall sent appellant's rej)r(‘sentative in Xew York an 
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explanation of the principal items of said account 
(Kcc., p. 04), disrogardinji: all those facts proven by 
ai)pellant's own witness, Canning’s testimony did not 
add a word of explanation of the items in said account. 

Ther(‘ is not one word in the record in support of the 
allegation, on information and belief, that there are 
many other items on the books which shonld be charged 
against Stapleton. 

The allegation that Sta])leton, during his employ¬ 
ment, was engag(‘(l in enterprises not associated with 
a])])ellant is not material, foi* the reason that Staple¬ 
ton’s contract piovided that he was only to devote so 
much of his time and attention to the atfairs of the 


company as th(‘ company's )>usin(‘ss might recpiire 
(l\ec., p. 7). In any event, th(‘ only ])roof on the sub¬ 
ject is Sta])leton's k*tter to Lord Harris, ap[)ellant’s 
chairman, of July l24, IDIJ, whei*ein he explains an ab¬ 
sence* fiom a])pellaiit's atfairs of six weeks, stating that 

the reason for such absence was necessitated bv his 

* 

luiving to go to Quito, Lcuadoi’, on a matter involving 
title* te) land in Ksme*raldas, Kcuaele)r, e)f whiedi Staple- 
teui was the ])riue‘ii)al owner (Kec., ]). 48). Canning’s 
te*stimony on the* subje*ct of Stapleton’s other interests 
was “as re*gai*els buying anel selling platinum, I have 
seen that on the* Istimina be)e)ks” (Kec., p. 17)2). This 
clearly re*late*s to company’s transactiems and not to 
transactie)ns not associateel with appellant, or else it 
would ne)t appear on the Istimina be)oks, which were 
appellant's be)()ks ke])t at Istimina by Arizala. 

The rest of the allegatie)ns in paragraph six are ab- 
solutelv without foundation in fact and like many other 
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allegations contaiiied in the hill, pure fabrications 

wbicli an* in nowise* sut)stantiat(*(l bv the t(‘stiinonv. 

• • 

'Flu* all(*iration contaiiK*!! in parairrapb nine* of said 
bill that Sta])l(*ton, dnrinir tin* last tbn*(' \(*ars of bis 
life*, spe*nt ine»st e)f bis time* in Se)ntb Aiiu*i ie*a, Arizema, 
anel (’alifen nia, ve*i y little* time* in tlie* Distrie*! (»f (’olnm- 
bia, anel that bis wbe*re*ab(>nts were* nnkm^wn to ap- 
pe*llant, is imt snbstantiate*el by the* pi‘oe)f, bnt it is e'le*ai' 
that me»st (d‘ Sla|)le*le>irs time* dnrinu: that jK'riexl was 
spe*nt at his henne, 1617 Massae*hnse*tts Avi'iiue*, Wash- 
inirte)!!, I). (\, anel that appe*llant's onie*e‘rs in Le)nele)n 
anel the* aue'iits anel atten‘ne*vs-in fae*t in Xe‘W Ve)rk kne‘W 
that he* was in Washinirtem for the* iire*ate*r ])art e>f that 
pe*rie)el, anel whe*n he* was neet in \Vashini;te)n the‘y we*re 
able te) hu-ate him whe‘n it was te) the*ir aelvantaire to 
pnre'hase certain ste)e*k fremi him. In ])artietilar. West- 
lake*, whe), as be‘fe)re* ne)te*el, snbs(*iibe*el anel swe)re* te) the 


bill e)f eeemplaint, kne*w that the* alleiratiems ee>ntaini‘el in 
this para,t!:]‘a])h were* false*. The* testimeeny she)ws that 
Staple*te)n, in May, ltd7, three ye*ars prieo* tee his ele*ath, 
was at his heeme* 1617 Massae*lmse*tts Ave‘nne‘, W ashiiiLT- 
teen, 1). (\, whe*re he* re*maine*ei until A])ril l.‘k 11)18, with 
the* e*xe*e*ption eef a tew elays in Atlantie* (’ity in the* fall 
e)f 11)17 anel a trip tee Xe*w Veei’k te) atte‘nel elire‘e*te)rs' 
meetinirs e)f the* Se)uth American (Jeelel eS: IMatinnm (’e)m- 
pany e)n duly D anel Se*pte*mbe*i' 10, 11)17, at \\hie*h time* 
\Ve*stlake* saw him ( Re*e*.. p]). IV2 anel 170). Fre)m A])ril 
d, 1918, te) July 1, 11H8, he* was in Panama e)r South 
America, anel freem July 1, 11)18, te) Mare*h e)r A])iil, 
1918, he was at his he)me in \Vashinirte)n, with the* e‘X- 
ception of a trip te) Xew York e)n ()e*te)ber 9, 1918, to 


at1011(1 the mootiiiic ol* the stockholders of the Soutli 
American Gold & Platinum Company (Rec., p. 32). 
From March or April, li)19, to October 1, 1919, he was 
in California, Arizona, and Panama, during which time, 
namely, on Jnn(‘ 1919, Stajileton wrote Westlake 
from Beverly Hills, California, and McDougal and 
Loper, acting for the Lewisohns, located him for the 
])urj)ose of purchasing his shares in the South Ameri¬ 
can Gold & Platinum Coin])any (Kec., p. 119). Staple- 
ton returned to his house on October 1, 1919, and re¬ 
mained there until his death. Hence, during the three 
years })rior to his death, he spent more than 27 months 
at his home in Washington and less than nine months 
awav. 

ft 

That appellanCs London oflicials, American agents, 
and the oflicials of the South American Gold & Plati- 
inum Company knew of Stai)leton’s whereabouts is 
evident from the fact that they corresponded with him 
at his house at 1617 Massachusetts Avenue, Washing¬ 
ton. On February 20, 1917, Stai)lelon telegraphed the 
secretarv of the South American Gold & Platinum Com- 

ft 

])any stating that his permanent address was 1617 Mas¬ 
sachusetts Avenue, Washington, 1). C. (Rec., p. 71). 
AVestlake testified tliat he hwirned Stapleton’s perma¬ 
nent addr(‘ss in \Vashington, and that after the tele¬ 
gram of February 20, 1917, addressed letters to that 
address (Rec., ]). 143). 

The answer, besides (hmying the material allega¬ 
tions of th(‘ bill, alleg(‘d that the cause of action set 
out in th(‘ bill arose more than three years before the 
tiling of the bill and is therefore barred by the statute 


r.r, 


of limilatioiis (KNu*., p. It fiirtlu*!’ allo^os tliat 

apjK'llaiit waited until seven inontlis aft(*r Stapleton’s 
death ])efore filing suit a.irainst his (‘xeentrix, who had 
hnt sli^lit ])ersonal knowledjre, if any, of the matters 
sued 111 ) 011 , and that appellant waitinl until tlie eoiulition 
and situation of tlu* jiarties to the traiisaetion was ma¬ 
terially changed, hy the death of Stapleton, until other 
witnesses liavini^ knowledire of the faets had heeomi* 
scattered and th(‘ir present whereahonts unknown to 
appellee and when (‘videiiei* of the transaidions had, 
hy the lajise of time, hoeome lost or destroyed. Ap¬ 
pellee allei^ed that hy reasi)n of sneh faets appellant had 
been guilty of laeht‘s, and that it would he iiuMpiitahle 
and unjust to permit it to eiiforei* its stale (hmiand 
against tlu* (‘statt‘ of Stapleton (Kee., p. ‘Jl). 

The ease eame on for hearing in the eonrt helow 
and upon the elos(‘ of appellant's ease appellee made 
a motion to dismiss the hill upon plaintilT's testimony. 
At the eonelnsion of the argument ni)on the motion 
the eonrt annonneeil that it would sign a deeree dis¬ 
missing the hill. In reaehing this eonelnsion the eonrt 
said (Hoc., {). 172): 

“As I said a few minutes ago, I do not tind 
anv—hardlv anv allegations of fraud in this 
hill, and eertaiidy, in the ])roof, in the evidence, 
not the slightest "" ^ " 

“Therefore 1 think that there being no fraud 
in this case that 1 can see, and it being a case 
of concurrent jurisdiction, that the statute of 
limitations does ap])ly, and the claim is barred, 
but if it were a case in which equity solely has 


jurisdiction, I should lliiiik there was gross 
laches in hen* in this ease* in not filing this suit 
sooner. * * 

' Thev never showed him the evi- 
deuce that was in their hands. Their actions 
are (luite unaccounlahle to me, and I think that 
now that tin* man is d(‘ad and gone, and it is 
peculiarly a case* where* only he could say, as I 
look at it what lu* had spent this money for— 




“Hut, howeve*!*, h*aving all th(*st‘ things aside, 
th(*y wi‘rt* in position certainly from duly, 1917, 
without any (pu'stion, to bring this suit. They 
waited until In* dic'd, his evidence', the most im¬ 
portant evidence*, is gone*, se) I elismiss the bill 
on the merits." 


The final de'cre'c, signe'el eui March 22, 192(5, is as fol¬ 
lows (Kec., p. 23): 


“This cause* e'oming on fe>r final hearing, and 
after the taking of all testimonv offered bv the 
plaintiff, and considei*ation of the same, tho 
e'e)urt being of the* e)])inie)n, and finding as a fact 
that no frauel, ele*e-e*ptie)n e)r e'once*alme*nt was 
shown to exist or ])re)V(‘n. and that the* plaiii- 
till's cause* of ae-lion is barree! both by the 
Statute* of Limitations anel laclu's, it is thei-e*- 
upe)n this 22el elay ed* March 192() 

“Aeljudgeel, e)rele*re*el anel ele*e‘]‘e'e*el that the eh*- 
feiidant's motion te) elismiss the bill of com¬ 
plaint be and it is sustaine*el, and said bill is ae*- 
cordingly dismisse*el with costs to be* taxeel by 
the Lleriv. 

(s.) “WALTER 1. Mc(m^ 

'"Chief Justice. 


• y 



From all of tlu‘ fori'n-oiiii^ it is i-loar that Stapleton 
was employod by a])p(‘llant in 1911 as its agoit; that 
he ent(‘red into tht* j)orforinanee of !ns duties under 
his employment; that sums of mon(‘y were plaeed to 
the account of a])pellant in a hank: that Stapleton 
drew auainst the account; that a])pel!ant’s assistant 
manai'er and accountant havini^ charn’i* and control 
of its books of account debited Stapleton's account 
with various items and carried others in suspense; 
that its accountant sent detail(‘d monthlv statements 
to appellant's London headcpiarters; that in the fall 
of 191G new inten‘sts took ov(‘r the ai)pellant, at which 
time the accounts show(‘d a balanci* airainst Stapleton 
of about $41,000 and $20,000; that in March, 1917, the 
n<*w interests wert‘ notil*u*d of tln‘se ba!anc(‘s; that thev 
wrote London, who in turn wrote Stapleton; that 
Stapleton informed appellant that In* Inul no data and 
asked for certain information which (ould have been 
obtained by ai)pellant at once, but was not obtained 
until late in 1917; that when obtaineil it was never 
sui)plied him; that ai)pellant could have broue:ht suit 
as early as 1912, when its books showed a large debit 
balance against him; that the new interest had a 
power of attorney under which they could have 
brought suit in May, 11>17; that Sta])h‘ton was in Xew 
York and saw those* then in cliarge of the apj)ellant 
several times in 1917 and at least once in DIS; that 
they, and also appellant's London oflicials, knew his 
home address to be 1(117 Massachusetts Avenue; that 
he was at that address the u'reater r^art of the time 
from February, 1917, to his death in 1920; that no 
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ofYort wa.s made to sue until after his death; that suit 
was hrousrht in December, 19*20; that his executrix 
kiu'w iiotliini;- of tin* accounts, and lie was the only 
one who could explain them; that at the trial no fraud 
was ])roved and no excuses shown to explain appel¬ 
lant \s delay. 

Fi-om these facts it is dithcnlt, if not impossible, to 
se(‘ wlu‘i e app(‘llant has any cause of action that would 
entith‘ it to conn* into a court of eipiitv, but, assuming 
that it is ])roperly b(‘fore this Court, we contend that 

under the* law its cansi* of action is (h'stitnte of every 

• 

(inality that calls foi tli th(‘ powm's of a court of equity 
and is barred under th(‘ statute of limitations and the 
doctrine of laches. 


111 . 

The Cause of Action is Barred by the Statute of 

Limitation. 

We have seen that during the entire time of Staple¬ 
ton’s employment aiipellant's London office was sup- 
])lied with detailed statements of the accounts monthly 
(Hec., ]). 161): that the* London books as early as April 
1 , 1!>12, showed a debit balance against him of a])proxi- 
mately (sid(‘ |». 146, aft(‘r li(‘c., p. 96); that 

the ('oloinbiaii books siu)wed a debit balance against 
Stapleton, un(h*r date ot* .March ill, 1914, of $31,063.40 
(side ]). 229, after Rec. p. IbO), and the same account, 
under date of l)c‘cember .31, lt)16, showed a debit bal¬ 
ance of $41,106.38; that the sns])ense account on De- 


comber ‘M, sliowed a debit balanc(‘ of $19,857.14 
(side p. 122, after Kec., p. !)()). AVe have further seen 
that tile last iti*m on the jiersoiial account is dated De- 
eember Ml, 191(), and the last item on the suspense ac- 
eonnt is dated Dt'cemlHu* 19, 191() (sid(* j). 2M2, after 
Hee. p. 159). \\\* have sc(*n that, besides this knowl¬ 

edge ap]K*llant had from its own books, its ai^ents in 
Xew York were informed of these debit balances under 
date* of March 14, litlT (l?ec., p. 72)). 

If thes(‘ amounts, slnovn to Stapleton's debit, were 
owed by him to appellant, appellant had a cause of 
action aeainst Stapleton as i‘arly as 1912, ;ind at any 
time after that dati* (M>uhl liavt* brouirht suit afrainst 
him. If it did not wish to iH‘ly on what its own books 

show(‘d, its aticnts in X(‘w Voik wwv di‘finitelv advised 

» 

of thes(‘ l)alan(‘(‘s in .March l!n7, by acccmnlants of the 
South American (rold vV: Platinum (’ompany who wiuit 
to Colombia to take over ajipellant’s books, and apjiel- 
lant could tluui have sued. 

If the cause of action is consi«leiaMl as an action on 
the account it ac('rued at the date of the last it(‘m of 
the account, which was I)(‘cember .’M, !!>!(). 

M7 r. ./., 895: 

“Where there is a mutual, open, and curnuit 
account consisting: of reciprocal demands, tin* 
ireiK'ral rule is that the cause of action to r(‘covt“r 
the bjdance is detmiiMl to acciaie at tin* dat(‘ of 
tlu‘ last item proved, and that tin* statuti* of 
limitations lains from that tinn*. " * 
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AVe have further seen that suit was filed December 
10 , 1920. 


Section 1265 of tlie Code of the District of Columbia 
l)rovides that no action shall bo brought— 

“* * * after three vears from the time 

when the right to maintain any such action 
shall have accrued. * * *” 


Section 1265 provides that in suits against the estate 
of a deceased person the interval between the death 
of the deceased and the granting of letters testamen¬ 
tary shall not be counted as part of the time of limita¬ 
tions. In the present case that period was 37 days. 
It therefore clearly appears that if the statute of limi¬ 
tation applies to this case the decision of the trial 
court dismissing the bill was correct. 

In actions for accounting equity has concurrent jur¬ 
isdiction with courts of common law. The present ac¬ 
tion is one for an accounting and equity has concur¬ 
rent jurisdiction with courts of common law. 

Patten r. Warner, II A])p. D. C., 149: The court, 
at page 162, said: 


4 4 * 


* ^ The suit is for an accounting. It 

is a case where there is concurrent jurisdiction 


at common law and in etjuity. 




Sterns, Adrn., r. Page, 7 Howard, 819: The court, 
at page 828, said : 

“Statutes of limitation form a part of the 
legislation of (*very government, and are neces¬ 
sary to the ])eace and re])Ose of society. When 



they are addressed to courts of eciuity as well 
as to courts of law, as they seem to he in all 
cases of coiicurreut jurisdiction (as in matters 
of account) they are e(|ually obligatory on each 


In causes of action where ecjuity has concurrent 
jurisdiction with common law, eciuity will apidy the 
statute of limitations in like manner as that statute 
would be applied in courts of common law. 

Baker r. (himmin,i»s, Kif) U. S., 189: This was an ac¬ 
tion in ecjuity filed on February 1, 1890, in the Supreme 
Court of the District of Columbia by Cummings. The 
bill alleged a law partiuuship between (himmings and 
Baker and attacked a sale of c(*rtain fees entered 
into on September 0, 188(5, bctweiai the parties, on the 
grounds of false repr(‘sentations and fraud on the part 
of Baker. The relief ))rayed was tin* annulment of tlu* 
sale and settlement of jmrtinu’ship alYairs. The an¬ 
swer denied fraud and averred knowledge on the i)art 
of Cummings of all facts at the time sale was entered 
into. Upon final decree for comj)lainant appeal was 
taken to the court of ai)peals, which affirmed the de¬ 
cree. Appeal then taken to the Su])reme Court of the 
United States and case reversed, (.’hief Justice White, 
in discussing the statute of limitation, used the follow¬ 
ing language, at page 20(5: 


“The question which arises is: Can Cum¬ 
mings invoke the aid of a court of ecpiity to 
afford him the relief which he seeks.' A nega¬ 
tive answer is compelled by a consideration of 
the most elementary principles. 


“As said in Metropolitan National Bank i\ 
St. Louis Dispatch Co., 149 S. 436, 448: 
‘Courts of equity, in cases of concurrent juris¬ 
diction, consider themselves hound by the stat¬ 
utes of limitation which govern actions at law.’ 
That Cummings might at his election have pur¬ 
sued a remedy for the alleged fraud in a court 
of law is obvious. And it is equally clear that 
such remedy at law, by action on the case predi¬ 
cated on the* facts as to deceit and fraud, which 
are alleged in the bill now before us, would 
have been barred in three years from the dis¬ 
covery of the fraud under the Statutes of Limi¬ 
tation of Maryland of 1715, c. 23, Sec. 2, in force 
in the District of Columbia. 1 Kilty’s Statutes, 
111; (’omp. Laws Dist. Col., c. 42, Sec. 6, p. 360. 
It hence follows, irrespective of the equitable 
doctrine of laches, that the relief which the bill 
seeks to obtain ought not to be allowed by a 
court of equity.” 

Sterns, adm., r. Page (supra). 

Sis /*. Boarmaii, 11 Aj)p. D. C., 116: This was an ac¬ 
tion to enforce a deed of trust brought within 19 years 
and live months after the accrual of the cause of action. 
The statute of limitation covering this cause of action 
was 20 years. The statute and also laches were set 
u]) in defense. In reaching the conclusion that the 
action was not barred for the reason that the statute 
of limitation had not run. Justice Morris, at page 121, 
said: 

“It is well-settled law that, wherever they are 
applicable, statutes of limitations are of equal 
binding force in equitv as at common law.” 
Citations. * * * 
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Patten r. AVanier, 11 App. D. C., 149: This was an 
ai)i)eal from a decree* dismissiiii*- a bill in equity for an 
accountin^^^ Bill was tiled on June 2, 1894, for a dis¬ 
covery and account airainst Warner on the grounds 
that he had acted as airent for the Pattens in the 
I)iirchase of c(*rtaiii })roi)erty in Xoveinber, 1889, and 
had failed to account for the profits, ('omplainants 
claimed that the first ])ositive information they had 
as to the price ])aid by Warner was in September, 
189J. Justice Morris, in aflirming the decision of the 
lower court, stated, at page Ifil: 

“But whatever mav lx* the substantial merits 
of this case, it is very clear to us that there is 
om* cousiileration which must dis])Ose of it ad¬ 
versely to the app(*llauts. 'FIk* suit is for an ac- 
ceuuting. It is a case wlu'rt' there is concurrent 
jurisdiction at common law and in ecpiity. A 
plea of the statute* of limitations would undoubt¬ 
ed! v b(* a bar to the demand at common law. 
'riiis statute* must be* e*epudly held in eepiity as a 
l>ar te) this proe'e*e*eling." 


Trust (V)m})any r. Darling, 21 A})]). 1). (\, 132: Ac¬ 
tion in ee|uity te) e*harge* a trust fund for the payment 
e)f ail aiiiiiiity. The* (’e)urt, iu apjilyiiig the statute of 
limitation tee bar recove*ry e)f the instalments of the 
annuity which fell due three* ye*ars and more prior to 
the ce)mme'iie-eme*iit eef the* suit, used the following lan¬ 
guage*, at page* 140: 


“'fhe* elect line* has bee‘ll te)e) long established to 
re‘(|uire* e-itatioii eef aulheerity, that in cases of 
e*e)ue*urre*ut juriseliedioii e'eeiirts e)t equity will 


hold themselves bound l)y the statute of limita¬ 
tion that would govern an action at law upon 
the same demand; and where the subject-matter 
of the demand is one ordinarily cognizable at 
law, but, by reason of special conditions, the 
remedy for its enforcement in the ])articular 
case is obtainable solely in ecpiity, the bar of 
limitation will be applied, either in obedience 
to the statute, or bv analogv, in the same wav 
as at law.” 


Darling i\ Birney, 54 App. D. C., 318: Bill for an 
accounting against the executrix under the will of Ar¬ 
thur T. Birney. Bill dismissed and on appeal decree 
affirmed. The bill alleged fraud against defendant’s 
testator in connection with the settlement of a claim 
of an estate of wliich h(‘ was executor. This (’ourt, at 
jjage 325, used the following language: 


“ ' " ‘ As the settlement was not tainted 

by fraud, collusion, or deception, the acceptance 
by the executor of a h‘ss sum than Ivlingle’s 
note called for gave to i)Iaintiff no right of 
action against Mrs. Klingle, and conseeiuently 
none against her heirs at law. If any such ac¬ 
tion had accrued out of the settlement, the right 
to relief was l)arred l)y tin* statute of limita¬ 
tions.” 


37 r. ,/., 7!)7: “Tile rnl(‘ has been laid down 
that the statutory limitation applicable to an ac¬ 
tion at law for an account is likewise a])plicable 
to a bill in e^piity for an accounting * *.” 


Appellant in its brief, page 141, seeks to avoid the 
statute of limitations by the statement that the statute 


applies only to actions at law and not to suits in equity, 
but fails to cite one sinirle case to that effect. 

Apj>ellant also seeks to avoid the statute on the 
ground that, uiuhu* Section 1270 of the (\)de, the stat¬ 
ute is susj)ended by what it alleges as a “new acknowl¬ 
edgment” contained in Stapleton's letter of July 17, 
1917. There is no acknowledgment contained in that 
letter; in fact tlie whole hdter clearlv shows that anv 

• •r 

debit balance carried on the books against Stapleton 
was not a debt due from Sta])leton to appellant, but 
was so carri(Ml as a mattcu* of .l)ookke(‘])iiig conven¬ 
ience. A PI K'llaiit in support of this conttnition cites: 

Hnppert r. Bevans, 2 App. 1). ('., 298-.‘j()l. 

Strong r. Andros, .‘U Ap]). 1). (A, 278. 

Gre(*n r. Beeves, 47 App. 1). C., 83. 


All of these cases wer<‘ actions at law on simple con 
tracts, and the law laid down in those cases is that an 
acknowledgment which would relieve against the bar 
of the statute of limitation must be distinct and nn- 
(‘(piivocal of the debt as a still subsisting ])ersonal 
obligation. The absurdity of the statement that the 
letter above referred to contains an acknowledgment 
that comes within the above rule and suspends the bar 
of the statute is clearly apparent from tin* cases cited 
by appellant. 

Appellant further contends that Stapleton's absence 
from the District of ('olumbia would relieve against 
the bar of the statute and in support thereof cites Sec¬ 
tion 1269 of the Code. This section is as follows: 


“Absence* of Defendant.—If, when a cause of 
action accrues against a person who is a resi- 
(h'lit of the District of Columbia, he is out of 
the District or lias absconded or concealed him¬ 
self, the period limited for the bringing of the 
action shall not begin to run until he comes into 
the District or while he is so absconded or con¬ 
cealed; and if after the cause of action accrues 
he abscond or conceal himself, the time of such 
absenci* or concealment shall not be computed 
as any part of the jieriod within which the ac¬ 
tion must be brought.'” 


This action has no application to the present case for 
the reason that the cause of action, if it accrued prior 
to Feliruarv, 11)17, accrued before Stapleton became 


a resident of tin* District 


of Columbia; if it accrued 


after February, 1917, Stapleton was not out of the 
District, for it certainly accrued not later than March, 

1917, and he was present in Washington until April, 

1918. The balance of the section clearly is not appli¬ 
cable, for there is not even a suggestion in the bill or 
in the proof that Stapleton absconded or concealed 
himself. 


It therefore clearly appears from appellant’s evi¬ 
dence* that the action accrued more than three years 
and the ‘17 days before* the filing of this suit and, this 
being a case in which eeiuity has concurrent jurisdic¬ 
tion with common law, the statute of limitations, which 
was duly pleaded, must be applieel, and the cause of 
action is barred. 


The Cause of Action is Barred under the Doctrine of 

Laches. 


Asidr lioni tin* stntiiti* of limitation, aiiv claim that 
appellant miirlit have had is haired under the equitable 
iloetriiK* of laches. 'I'lns doctrine is called into activ(‘ 
use by eonits of fipiity and its application based on 
vai'ious irronnds, hut iindm lyinu: all of the reasons, is 
the (Mpiitahh* maxim Vhulautilms nnn flnnKirntilnts 
<r(jinf(ls siih I'rinf. 

riic* cause of action alleuft'd in the bill is di*void of 
eonseituiee, uood faith and iHuisonabh* dili^eiict*. For 
the i<*as(uis, as hereiidud'ore not(‘d, that appellant knew 
loiiiT before the teiniination of Stapleton's employment 
of the debit balances airainst him and took no action 
with refm-eiiee thei'eto; when Sta])leton was asked about 
thmn he reqin‘sted th«‘ nam(*s of the jiayees of the 
cheeks and ap]M*llant refns<‘d and ne£:lected to supply 
this information, thoimh the clu'cks were always in its 
poss(‘ssion, and it kin-w that Stajileton, with those 
names, could explain tin* accounts; and though it had 
as much knowh‘dir(‘ (‘arlv in 1917 as it had at the time 
suit was filed, it (h‘liherat(*ly waited until after Staple- 
ton's (h'ath, and then tiled a bill signed by its agent, 
W estlakt*, which hill alleged, for the sole purpose of 
avoiding the doctrine of laches, facts that are disprove!! 
bv Westlake's own testimonv, which facts Westlake, 
at the time he executed the bill, must have known were 
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l’als(‘, iiamolx, lliat Stapiotoii c'()ii(H‘alod llio caiieolecl 
clieck^ in Colombia, from wliicli aloiio information 
(*onl(l Ik* obtained, and tliat ai)i)ellant did not discover 
them until late ni the fall of 1917. 

The Sn|)r(‘m(‘ Court lias had this (|nestion before it 
in a number of cas(‘s and tin* language* used conclnsively 
shows that the doctrine of laches applies to this case. 

In .McKnight r. Taylor, 1 Howard, Ibl, at page IbS, 
the court said: 


“ * " There must lu* conscience, good 

faith and reasonabh* diligc'iici* to call into action 
the pow(‘rs of tin* court. In matt(‘i* of account, 

where th(‘v aia* not barr(*d bv tin* act of limita- 

• • 

tions, courts of ecpiity refuse to interfere after 
a considei'able lapst* of tinn*, fi'om considera¬ 
tions of public policy, and from tin* ditlicnlty of 
doing (‘lit ire jnstic(* wIkmi tin* original transac¬ 
tions hav(‘ beconn* obscure by time, and the evi¬ 
dence may be lost. 'Fhe rule n])on this subject 
must be consid(‘r(‘d as settl(‘d by the decision of 
this court in the case of Pratt r. Vattier, 9 Pet., 
410; and that nothing can call a (*onrt of chan- 
c(‘i‘y into activity but conscicmce, good faith, and 
r(‘asonable diligence; and where these are want¬ 
ing the court is jiassive, and does nothing, and 
therefore, from the beginning of ecjuity juris¬ 
diction, there was always a limitation of suit in 
that court. ” 


Hammond r. Ho]jkins, 14.) V. S., ‘J‘J4, was a case that 
originated in this jurisdiction. Tin* bill, tiled in 1884, 
attacked a sale of property made in 18G4, an a(*count 
of 1865, and a settlement made in 187.3, and prayed 


that the sales he eaneelecl and the j>roj)erty l)e declared 
to be held in trust, and asked for an accounting. Ig¬ 
norance of the facts was averred, and the circum¬ 
stances of the discovery were set out in detail in the 
bill. The court, at |)ae:(‘ -od, said : 


“Xo rule of law is better settled than that a 
court of eciuity will not aid a party whose appli¬ 
cation is destitute of conscience, j^ood faith and 
reasonable dili.<>:enc(‘, but will discoura<?e stale 
demands, for the }H‘ace of society, by refusing 
to interf(*re when* there has been gross laches 
in prosecuting rights, or where long acquies¬ 
cence in the assertion of adverse rights has oc¬ 
curred. The rub* is ])eculiarly applicable where 
the difliculty (»f doing entire justice arises 
through the death of the principal participants 
in the transactions complained of, or of the wit¬ 
ness or witnesses, or by reason of the original 


transactions having become so obscured bv time 
as to rend(‘r the ascertainment of the exact facts 


imj)ossible. Kach ^/ase must necessarily be gov¬ 
erned by its own circumstances, since, though 
the lapse of a few years may be sufficient to de¬ 
feat the action in one case, a longer ]>eriod may 
be held requisite on another, dependent upon the 
situation of the parties, the extent of their 
knowledge, or means of information, great 
changes in values, the want of ]Dro})able grounds 
for the imputation of intentional fraud, the de¬ 
struction of specific testimony, the absence of 
any reasonable impediment or hindrance to the 
assertion of the alleged rights, and the like.” 
Citations. 
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E(liiity also lends its protection under the doctrine 
of laches where conditions and situations involving the 
j)roj)erty or the j)arties has changed. 

(Jalliher r. Cadwell, 145 U. S., ‘U)8: In this case the 
court said at i)age 372: 


i 4 * 

r(‘ns(‘ 


* * The cases are many in which this de- 
has heen invoked and considered. It is 


true that, hv reason of their differences of fact, 
no one case becomes an exact precedent for all¬ 
ot hei‘, yet a uniform ])rinciple pervades them 
all. They ])roc(‘ed on tin* assumjition that tlu' 
])arty to whom laches is imputed had knowl¬ 
edge of his rights and an am])le op])ortunity to 
establish tlu‘m in the ])ro])er forum; that by rea¬ 
son of his delay, th(‘ advcu’se party has good rea¬ 
son to believe that the allegiul rights are worth¬ 


less or have been abandoned; and that because 


of the change in conditions or relations during 
this period of delay, it would be an injustice to 
the latt(‘r to ])(‘rmit him to ass(‘rt th(‘m. * * *” 


In O’Brien r. Wheelock, 184 V, S., 450, the court, at 
jiage 493, said: 


44 ♦ ♦ ♦ doctrine of courts of eipiity to 

withhold relief from those who have delaved 


the assertion of their claims for an unreasonable 


hnigth of time is thoroughly settled. Its appli¬ 
cation depends on the circumstances of the par 
ticular case. Tt is not a mere matter of lapse 
of time, but of change of situation during the 
neglectful re])ose, rendering it ineciuitable to 
afford relief. * * * ” 
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George v. Ford, 36 Apj). I). C., 315, was a suit to re¬ 
scind certain transactions and asking an accounting 
on the ground of fraud committed ])y the defendant, a 
fiduciarv. This suit was ])rought witliin tliree years 
from the time the delay began and this (\)urt held that 
because the delay did not work to the disadvantage of 
the opposing j)arty the doctrine of laches did not apply. 
In reaching this opinion the following language was 
used at page 333: 


“If the situation of the parties has been ma¬ 
terially changed during the delay—for exam])le, 
if there has been a great rise in the value of the 
I)roperty involved, or the defendant has been 

induenced bv the delav to make valuable im- 

• * 

j)rovements,—if then* has Iuhmi tin* dt*ath of the 
defendant or witnesses, and th(‘ ])robable loss of 
material evi(h*nce, and tin* like,—tliiMi, if it shall 
ai)]K‘ar that tlu* jdaintilT, with full knowledge of 
his rights, or the means of such knowledge at 
hand, has sle])t u])on them, it would 1 h‘ ine(pii- 
table, under such circumstanci‘s, to entertain his 
suit. On the other liand, wluue no such condi¬ 
tions have arisen—no such (Mjiiities int(‘rvc*n(‘d— 
men* lapse of tinu* that is not so exe(‘ssive as to 
warrant a presumption of theii* existence ought 
not to bar relief where actual fraud has been 
committed.” Oiting McTntin* r. I^ryor, 173 F. S., 
38-54. 


Alsop r. Rikor, 155 V. S., 448: The court, at page 
460, said: 

“* * * We, therefore, incline to think that 

this suit cannot be excluded from the operation 
of the statute of limitations of Xew York pre- 
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scribing a limitation of six years * • • But, 
without placing onr decision upon that ground 
and independently of the statute of limitations, 
the case is one in which a court of equity should 
refuse to interpose because of Caches upon the 
part of the a])])ellant in asserting the rights he 
now claims; looking at all th«‘ circumstances, 
particularly, the nature of the ])ro])erty, good 
faith demanded that if lu* inteiuled to (piestion 
the right of tin* trnste(‘s to accpiire, hold, and 
ti*ansfer it for tin* exclusive benelit of certificate 
holders, he should have done so by formal ])ro- 
c(‘edings, commenced within a reasonable time 
aft(‘r he lH‘canu* cognizant of all the facts. The 
case is one ])eculiarly for the application of the 
rul(‘ that (Mjuity in the exercise of its inherent 
power to do justi(M' lu‘tw(‘(‘ii ])arties, will, whcui 
justice demands it, refuse relief, even if the 
time elaps(*d without suit is less than that ])re- 
scribed by the statut(‘ of limitations. * * * >> 

One of the favorite grounds of the ecpiity court for 
the ap])lication of the doctrine of laches is the death of 
parties or witnesses, and where the ])aity to the trans¬ 
action has died after the accrual of the cause of action 
or even where witnesses havi‘ died, or evidence be¬ 
comes lost, e(juity, to relieve against the injustice, 
which, by r(‘ason of comj)lainant’s delay is an injustice 
caused by complainant, a])plies this doctrine with full 
force* and effect. In the present case aj)pellant, know 
ing that its books showed debit balances against 
Stapleton, knowing that Stapleton lived and was in 
Washington, D. (\, seeing him frequently in New 
York, knowing that Stapleton could explain these ac¬ 
counts, deliberately and purposely waited until death 
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had made his explanation of the accounts impossible 
and had removed him from their way in their at¬ 
tempted eniorcement of their unjust claim. From 
the nature of the accounts and the manner in which 
they were kept it is evident that the appellee cannot 
explain them. Appellant's own evidence fully sub¬ 
stantiates and proves the allegations made by appellee 
in her answer, namelv— 

7 » 


“that because of the nature of their claim they 
waited until his death and seven months there¬ 
after before tiling this suit aj^ainst his executrix, 
who in the natun‘ of thiners would have but 
slight j)ersonal knowledge, if any, of the mat- 
tei* sued upon. Furtherinore, they not only 
waited until the condition jind situation of the 
j)arties was materially chan,e:ed by the death 
of said Daniel (\ Stai)h‘ton, but until other 
witnesses liavim*' ])(‘rson;d kuowl(*d!L»(‘ of the 
facts relatiiii^ to said accounts and tin* methods 
used in the transaction of th(‘ business of said 
])laiutitY in connection with said accounts, have 
become scattered and tluur ])r(*senl whereabouts 
lost and unknown to the (hdendant and when 
evidence of the oriirinnl ti'ansactions relating to 
said aceounts and which mii»ht have been 
availed of by this defendant, has by the lapse 
of time beiui lost or destroyi*d. And this de¬ 


fendant savs that bv reason of all the facts here- 

• • 

inbefore s(*t forth, the said ])laintitT has been 
guilty of laches, and it would l)e inequitable and 
unjust to ]K‘rmit it now to enforce its stale de¬ 
mand aj^ainst the (‘stat(* ot said Daniel C. Sta¬ 
pleton. ’ ’ 
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The following cases on this jmiiit seem to be conclu¬ 
sive : 

Hammond r. Hopkins (supra): The citation from 
this case already made is illustrative on this point. 
The court, at page quoted with approval the lan¬ 
guage of Justice Merrick, as follows: 

“If the i)arty, in view of all the facts of the 
case, has slept upon his rights, a court of chan¬ 
cery will not intervene; and in measuring laches 
there are two extrem(‘ly important considera¬ 
tions alwavs taken notice of bv a court of chan- 
• » 

eery, which limit and narrow the measure of 
time which otherwise would be liberal. Where 
there has been no change of circumstances be¬ 
tween the ])arties and no change with reference 
to the condition and value of the property, a 
court of chancery will run very nearly if not 
(piite up to the measure' of the statute of limi¬ 
tations as a])])li<‘d in analogous cases in a court 
of law. IMit wlu'i’e' there* has been a change of 
e*ire*nmstance*s with i*e‘ference to the parties and 
the ])roperty, anel still more where death has 
interveneel, se) that the month of one party is 
e*le)se‘el, anel the)se* who re])resent his interests 
are* ne)t in a ])re‘elie*ame*nt to avail e)t the expla¬ 
nations which he might have maele e)nt of the 
charities of the* law anel in consideration of the 
fact that frauel is never to be presumed, but 
must always be ])rove*el and proved clearly, the 
e'ourts limit very mue*h, in such cases, the meas¬ 
ure of time witiiin which they will grant relief, 
because the presumption comes in aid of the 
d(‘ad man, that he had gone to his account with 
a clear conscience. In this case one of these 
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trustees, llu* survivor, romaiiied in active life 
an<l eneriify for nineteen years after tlie allej^ed 
t(‘clmical fraud is supposed to have l)een com¬ 
mitted. There was no cliallen^e, durinjj: that 
time, of the transaction. Had there l)een, the 
law has a ri^ht to ])resume, and does ])resume, 
that he would liave had op])ortuuities of ex 
plaining these transactions and vindicatinii him 
self, which opportunities are now lost. Th(‘ 
eounter])resumptiou now arises, that th(‘r(‘ has 
delay with a view to have the undue ad¬ 
vantage* of evidence on one side no longer caj)- 
ahle of exf>lanation on the other." 

And, at the* close* e)f its e)])iiiie)n, the* Su])reme ('e)urt 

saiel, at j)ai^e 274: 

“We* e*e)iieur in the*se views. In all eases 
wheTc* actual fraud is neet maele* e)ut, hut the im- 
pulatie)n r(*sts upeen ce)nje‘cture, whe*re the seal 
e)f ele*ath has e‘le»se*el the* lips e)f the)se wheese* 
eliaraeteT is inve)lv(*d, and lapse* eef time* has im¬ 
paired the re'eedle‘e‘t ion eef t ransact ieens aiiel e)h- 
sein*e*el the*ir eletails, the* welfare e)f se)e*iety de*- 
nianels the* rii*iel (*nfe)re*e*inent e)f the rule of elili- 
ireiie-e*. The* hemr-iilass must su])]ily the* rava.i^es 
e)f the* se-ythe*, anel the>se* whe) have sle*pt upeni 
the'ir riirhts must he* re*mitte*el te> the* re*])e)se freun 
which the*y she)ulel neet have* he*e*n are)use‘el." 


In Mackall r. (’asilear, l.‘»7 V. S., ootJ, the court useel 


the* fe)lle)wiim- lanjruaue e)n this ])e)int: 


The eleH'trine* eef laches is l)ase*el upeni 
lii-ounels eef ])uhlic policy, which ree|uire for the 
pe*aee* eef society the eliscoura^ement of stale ele- 
mands. And where the difficulty of doing entire 



87 


justice* l)y reason of Hie death of the principal 
witness or witnesses, or from the original trans¬ 
actions having become oiiscured by time, is at- 
trihutahle to gross negligence or deliberate de¬ 
lay, a court of ecjiiity will not aid a party whose 
a])plication is thus destitute of conscience, good 
faith, and reasonable diligence. * * • 

“The time for this son to have attacked his 
father on the ground of fraud was prior to that 
father’s death; yet no movement was made 
to set aside thesi* alleged fraudulent con- 
vevances, until tive vears after that event tran- 
s])ired. * * * ‘ 

(leorge Ford, ‘M) App. D. C., 315 
(supra). 


See also: 

Roberto r. Fatiiio, IK) Atl. (Md.), S73 at 875. 
Webber r. Bien, 123 Atlantic (Md.)? 54. 

Humphries r. Walsh, 248 F(‘d., 414 at 419. 

Xaylor r. Foiemaii-Blades Lumber Fompany, 230 
Fed., ()58: This was a suit brought to cancel a deed 
on the grounds of fraud. The court denied relief on 
the ground of laches, and in particular because the 
right to i(‘li(‘f was based on alleged fraud of persons 
who had died during tin* ]K‘riod of delay. This case 
is esj)ecially valuable for its collection of cases appear¬ 
ing therein at ])ages 071 to 074 on this point. In com¬ 
menting thereon the court, at page 073, used the fol¬ 
lowing language : 

“This doctrine, the wisdom of which is vin¬ 
dicated by the experience of the great chancel¬ 
lors of both England and America, has its foun- 
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(latioii, not only in a sonso of justice to the liv- 
inu:, Imt the ])eace and welfare of society, and 
jiistic(* to the character and memory of the 
dead/’ 


E<|uity will sometim(‘s excuse delays on the .i;roiind 
of fraud. In such cases the fraud must not onlv he 
definitely and distinctly alle<j:ed, hut it must also he 
d(‘finitely ainl distinctly i)roven, neither of which con¬ 
ditions are com])li(‘d with in this case. The alleu:ations 


of th(‘ hill as to the fraud art* indelinite and evasive 


and there is absolutely no ])roof of any fraud. In fact 
th(‘ onlv alleiration in the hill that resembles fraud he- 
in.i»’ that Stapleton concealed the canceled checks in 
(’olomhia, and this alh‘irati<ui is (Udinitely proven to 
lu* falsi‘ by appellant's own witnesses (Kec., ]). Kil). 
and by the testimony of the airent who signed the hill 
of comj»laint it is shown that he knew it to he false 
tlii’ee and one-half yeai’s hefoiH* the liliiii; of the hill 
(side p. after JJee. ]>. !H)). 

Ill .McIntyre r. Pryor, IT.*) P. S., dS, the court, at 
])aii’e oi), said: 


“We do iM>t wisli to h(‘ uiahu’stood as holdiiii;' 
that the plaintiff, i‘Vi‘n in th(‘ case of actual 
fraud, mav wait an iiidiTinite time, or alwavs 
so loiiiT as the statute of limitations would per¬ 
mit him t<> hrinii’ an action at law Ixdorc assert- 
inir his riurhts; hut where th(‘ fraud is clearly 
])rovi‘n, the coui’t will look with mu(*h more in- 
dulm*nc(‘ upon any disability under which the 
])laintilT may labor as (‘xcusine- his d(‘lay. 

M 
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Ill Hammonds r. Hopkins (supra), the court, at 
page 274, used the following language: 

“We concur in these views. In all cases where 
actual fraud is not made out, hut the impor¬ 
tation rests upon conjecture, where the seal of 
death has closed the li])s of those whose char¬ 
acter is involved, and lapse of time has impaired 
the recolh‘ctioii of transactions and obscured 
their details, the welfare of society demands 
the rigid enforcement of the rule of diligence. 
The hour-glass must supply the ravages of the 
scythe, and those who have sle])t upon their 
rights must be remitted to the repose from 
which thev should not have been aroused.” 

In llagei* r. Thomi)son, 1 Black, 80, the court, at 
j)age !>!, said: 

* * Fraud cannot be ])resumed or in¬ 

ferred without proof in a court of ecjuity, any 
niort* than in a court of law; and in both the 
rule is, that he who makes the charge must 
prove it; and there are some circumstances in 
this case, besides the fact that the charge is 
denied in the answer, that render the applica¬ 
tion of that rule p(‘culiarly j)ro])er. * * *” 


In Sterns, adm., r. Page (supra), the court used 
the following language: 

“A complainant, seeking the aid of a court of 

chancerv under such circumstances, must state 

• • 

in his bill distinctly the particular act of fraud, 
misrepresentation,or concealment—must s])ecify 
how, when, and in what manner it was j)erpe- 
t rated. The charges must be definite and rea- 
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soiiahly certain, ca|>al)lc of ]>ro()f, and clearly 

])rovc(l * ^ especially must fliere be 

distinct averments as to tlie time when the 

fiand, mistakes con(*(‘alment, or misrej)resenta- 

tion was discovereih an<l wliat the discovery is 

so that tin* court mav cl(*arlv s(‘e, whether bv 

• • • 

tin* (*X(*rcise of ordinary dili^i*nce the discovery 
niii^ht not have* b(‘(*n nunh" before." 


In Prevost 


r. (iratz, (J Wheaton, 4S1, tin* court said. 


at paii:e 498: 


“* * * Fraud, or br(*ach of trust, ought 

in)t lightly to be im])uted to tin* living; for the 
l(*gal presum])tion is tin* otln*r way; and as to 
the d(*ad, who art* not ln*rt* to answer for them- 
st*lves, it would bt‘ tin* ln*ight of injustice and 
cru(*ltv to disturb tln‘ir asln*s, and violate tin* 

sanctitv of the uravt*, unless the evidence of 

• * 

fraud lu* clear, b(‘yond a rt*asonabh* doubt. 

* ♦ * M 


'I’o (*xciise a dt*lay that will rt*lii*ve against the doc- 

rriin* of laches, not onlv must tin* fraud be clearlv and 

* • 

distinctly proved, but complainant must have been 
ignoi'ant the fraud and ust‘d dm* tliligeiice to inform 
himself of tin* facts of the case. 

in Foster r. Manslield U. H. (’(>.. 140 U. S., 88, the 
court at page said: 


“ rin* (k*fense of want of knowledge on the 
part of oin* chargi*d with laches is easily made, 
(*asy to ])rove by his own oath, and hard to dis- 
])rovi*; and hence the tendency of courts in re¬ 
cent years has been to hold tin* ])laintitf to a 
rigid comj)liance with the law which demands, 
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not only that ho should hav’o been ignorant of 
tho fraud, hut that ho should have used reason- 
al)lo diligoneo to have informed himself of all 
the facts. * * 

Any susj)icion on tho ])art of complainant that would 
call for an iinjuiry is in tho oyo of tho law knowledge 
of ovorything that such iiiiiuiry would show. 

Wood r. Carpontor, 101 U. S., 13.): 

“* * * and especially must there be dis¬ 

tinct averments as to the time when the fraud 

* * * was discovered, and what the dis- 

eoverv is so that the court mav see whether bv 

• • • 

ordinary diligence the discovery might not‘have 
been made before*. * * * Whatever is 

notice enough to excite attention and ])ut tin* 
party on his guard and call for iiKpiiry is notice 
of evervthing to which such iinjuirv might have 
led. 

M '(’lean r. IJradley, 28*J Fe*d., lOll, the court at page 
1020 said: 

“* * * Knowledge that would put one of 

due diligenee on iinpiiry is notice of what rea¬ 
sonably diligent iiKpiiry would have revealed. 

# * * 11 


Patten r. (’oniinonwealth Trust (’o., 119 Atl., 834: 

A])])ellant is charged with knowledge of what ap- 
p(‘ared on its books and also of any knowledge that its 
agents or officials had, or might have had by the exer¬ 
cise of reasonable diligence. 

Purtis r. Connly, 257 U. S., 260. Bill brought by 
receiver of a bank to recover of former directors for 



losses sustaiiietl heeause of imi)roper acts of directors. 
The court held that the Statute of Limitation applied 
and barred the action, lii consideration the (piestioii 
of kno\vle<l,i»:e the court said: 


* * Therefore the (piestioii is whether 

the hank's claim is barred. The bank, of course, 
must be eliar^ed with knowh*de:(‘ of what ap- 
p(‘ared njxni its books. It owned them; its 
stockhold(‘rs had a i-iinht to inspect them. 
. . . Henc(‘ it would s(‘em, as snir^ested by 

the district jn(fu(‘, that, so far as concerns in¬ 
vestments of a kind that national banks are not 


allowed to make, tlu‘ bank was (‘hari^eable with 
knowle(l^(* from tlu‘ b(*ii:innini»', and can found 
no claim upon them now. * • * 




Kv(‘n 


if oth(‘rwise the Statute of 


Liinitati(ms would not liavt* run, which w(‘ do 
not imply, knowhxlire of the facts ])y the new 
dire('tors was knowhxl.ne by the bank, and none 
ihe less that, accordinir to thi‘ bill, they, in their 
turn, wen* nnfaithfnl. It is not allee:ed that 
they (*<»nspin*d with the* d(‘fendants whose case 
w(‘ .ire coiisidcrinir. 'I'liev came to the board as 
the eyes of tin* bank. Any one of them having 
notico was ]>onn(l to do what he could to avert 
diminish tin* loss. Ind(‘t‘d, the bill seeks to 
vhai’ut* oiH* of thoin for not havini^ done his 
duty. Xotici* to an ollicor, in tin* bin* of Ids duty, 
was notice to tin* bank. A sinule director, like 
a sinurle stockholder, could ])roceed in the 
courts." ((Stations.) 


The ])resent action was l)rought after the statutory 
time liad elapsed and the burden is on Appellant to 
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establish the fact that it would be inequitable to apply 
the Doctrine of Laches to this case. 

In Wilson r. Plutus Mining Company, 174 Fed., 317, 
the court at page 320 said: 

“* * * Under ordinary circumstances a 

suit in eiiuity will not be stayed before, and will 
be stayed after, the time fixed by the analogous 
limitation at law; but if unusual conditions or 
extraordinary circumstances make it inequita¬ 
ble to allow the pros(‘cution of a suit after a 
briefer, or to forbid its maintenance after a 
longer, period than that fixed by the statute, 
the chancellor will not be bound by the statute, 
but will determin<‘ the extraordinary case in 
accordance witli the ecpiities wfiicli condition it. 
Wlien a suit is brought within the time fixed By 
the analogous statute, the burden is on the de¬ 
fendant to show, either from fh(‘ face of the 
bill or by his answer, that extraordinary cir¬ 
cumstances exist which recpiire the application 
of the doctrine of laches, and, when such a suit 
is brought after the statutory time has elapsed, 
th(‘ burden is on the com])lainant to show, by 
suitable averments in his bill, that it would be 
inequitable to a])ply it to his case. * * 

(Citations.) 

In Boynton r. Haggart, 120 Fed., 819, the court at 
page 830 said: 

“* * * When a suit is brought after the 

time fixed by the analogous statute, the burden 
is on the com[)lainant to plead and prove that 
it would be inequitable to apply it to his case 

• • • M 
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Soo also, 

Pond (’rook Coal Co. r. Ilatfiold, 2*19 Fed., 622, 
630. 

M(*(3oan /■. Bradley, 2S2 Fed., 1011. 

Taylor r. Salt Creek (V)m])any, 285 Fed., 532, 
540. 

Xortli Amerieaii Company r. St. Louis K. K. 
(V)., 288 Fed., 612, (;21. 


F(piity in (*xeej)tional eases will refuse relief even 
where the time elaj)sed is not as ^reat as ])rovided hy 
the Statute of Limitations where there has been an 
undue and unexplained (hday or wluue i^reat injustiee 
would be done. 

In Abraham r. Ordway, 158 V. S., 416, the court at 
])airo 420 said: 

“* * * Sometimes the courts act in ob(‘dieiiee 
to statutes of limitation ; somt‘tinu‘s in analouy to 
them. Hut it is now well settled that, inde- 
]>endently of any limitation pri‘scribed for the 
uuidanc(‘ of courts of law, e«|uity may, in the ex¬ 
ercise of its own iulu*rent ])owers, refuse I’elief 
where it is soui]:ht after undue and unex])lained 
delay, and when injustice would be doiu*, in the 
])articula]' case, by iri'antini^ th(‘ relief askei*. 
It will, in such cas(‘s. d(‘clim‘ to i‘xtri(*at<‘ the 
])laintitT from the position in which lu* has in- 
i‘xcusably plac(‘d himself, and leave him to such 
remedies as he mav liave in a coui't of law." 

Suflivan r. I^ortland Com])any, 94 V. 
S., 806. 

McKnight r. Taylor, 1 Howard, 161. 
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Sis r. Boarman, 11 App. D. C., 116, the court at page 
126 said; 


“Tlie doctrine of laches, as we have inti¬ 
mated, may be applied in exceptional cases even 
within the ])eriod of limitations; but there must 
be^some special ground shown for its applica¬ 
tion. Mere lapse of time alone, in case to which 
tin* statute is directly a])plicable, is not such 
ground. There is here no conflict of evidence, 
no claim of loss of evidence from the lapse of 
time or the failure of the memory of witnesses, 
no change of conditions or of circumstances, 
that would nuider inequitable the enforcement 
of the contract between the original parties. 


• >> 


Wyman r. Bowman, 127 Fed., 269. 
Kelley r. Boettcluu*, 85 Fed., 62. 

W e have seen that in this case there was great delay 
and lack of diligence in seeking ex])lanation of Staple- 
ton and in filing suit and, because of the loss of evi¬ 
dence and the death of witnesses, the changed condi¬ 
tions and circumstances, and in ])articular because this 
is not an action against the original parties, and Sta- 
j)l(‘ton is no longer able to defend his reputation from 
tli(‘ unsubstantiated charges that have been made 
against him, it would be an injustice to grant the relief 
asked. 

The Doctrine of Laches requires not only that suit 

shall be brought without delav but after it has been 

<» ^ 

filed it mu.st be prosecuted with diligence. 



In Jolinstoii r. Standard Mining Co., 148 U. S., 360, 
tli(‘ court at page 370 said: 

“* * * It lias been trecpiently held that the 

nu‘re institution of a suit does not of itself re¬ 
lieve* a ])(‘rson from the charge* eef lache*s, anel 
that if he fail in the* eliligent ])re)secutie)n of 
the actiein, the* conse*(jue*nces are* the* same* as 

though no action hael l)ee*n l)e*gun. ((’itations.) 
♦ ♦ * 1 » 


In Mason r. McFaelele*n. Fe*d. 384, the ceiurt at 
page* 392 saiel: 

“I)oe*s the fact that a suit was brought in 
Uni, asking the* e*stablishme*nt e)f the alleged 
one*-ninth inte*re*st, re*lie*ve ])laintilT freim the 
e'liarge of lae‘he*s ? Defeiielant tile*el a elemurrer 
in said case*, anel neething further was eleine*. A 
party, by merely tiling suit anel failing te) ])rose- 
enite* the* same* feer an unreaseinable time, eloes 
not e*xcuse* himse*lf fremi the* e*tTe*ct of the doc¬ 
trine of laches. It has freeiue‘ntly b(‘e*n held by 
the courts that, if a ])arty fail in the eliligent 
pi*ose‘cution of action bre)ught, the ceinsecpiences, 
as far as lae*he*s is e*oncerne*el, are the same as 
if the* suit hael ne*ver be*e*n breeught." (Citations.) 


In Taylor r. Salt Creek (N)., 2sr) Fe*el., r)‘12, the* court 
at ])age r)42 said: 


“The* mei*e* bringing eif the suit woulel not re- 
lie*ve Tavlor from the charge* of laches. It was 
his eluty to ])re)seH*ute the* suit with eliligence, 
anel the courts have fre*(]uently helel that, if a 
party fails to prosecute his suit with diligence 
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as far as the doctrine of laches is concerned, 
and as an excuse therefor, it is as if no action 
had been ])roni>ht. (Citations.) * * 

It is therefore res])ectfnlly sid)mitted that under 
the facts of this case and under the law applicable 
thereto, appellant is now barred from asserting any 
right of action it may hav(‘ had in the past against 
Stapleton. 

V. 

Discussion of Appellant’s Brief. 

Appellant in its biiid' cit(‘s numerous cases having 
no application or Ixniring on the point on which they 
are cited. In the cas(‘ of many of tlie citations, a part 
is omitted wliich absolut(‘lv d(‘strovs or greatly limits 
the ai)plication ot‘ the citation or modifies and changes 
the meaning of the language set out. Appellant in its 

brief not oidv states as facts nuu-elv his own inferences 

• • 

from the facts but also incoi’reclly states the evidenc(*. 

In su])])ort of tin* fort^going the attention of this 
C’ourt is called to citation from Badger r. Badger, at 
page 191 of a])pellant's bi*ief. The language that im¬ 
mediately precedes tin* citation is as follows: 

“The num(‘rous cases in the books as to dis¬ 
missing a chancery bill because of staleness, 
would seem to ])e contradictory if the dicta of 
the chancellors are not modified by applying 
them to the peculiar facts of the case under con¬ 
sideration.” 
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And immediately following the quotation set out by 
appellant is the following sentence: 

“Xow these principles are, no doubt, correct, 
but the qualifications with which they are stated 
should be carefully noted; 1st. The trust must 
l)e ‘clearly established.’ ‘2nd. The facts must 

have been fraudulentlv and successfully con- 

« • 

cealed by the trustee from the knowledge of the 
(‘rsfui que trust."’ 


Again appellant cites, at pages 18G and 188, Pryor t*. 
.Mclntire, in support of the statement that where the 
proof is clear and ])ositiye, relief will be granted re¬ 
gardless of length of time. One of the paragraphs 
omitted from the (piotation, on page 188 of a])])ellant "s 
brief where marked hv astiu-isks, is as follows: 


“In such cases, where there* are no interven- 
iiig equities, no t*lem(‘Uts of (*sto])j)(‘l, and no in- 
(‘(juitable conduct on the ])art of the injured 
parties thems(‘lyes, is not a court of e(|uity war¬ 
ranted in holding that nothing shoi't of the 
statutoi'y j)eiiod of limitations in analogous 
casi's at law, should bar the renu‘dy ? We think 
so, ch'arly, and l)eru‘ye that we ai(* su])ported 

both by reason and authority." 

• • 


Hence it is evident that this cast* does not sup]»ort the 
contention that i-(*lief will Ik* grant(*d “regardless of 
time." The (piotation given eiuls on i)age 189 of ap- 
j)ellant"s brief with a period after the word “circum¬ 
stances" and, as a matter of fact, the sentence does 
not end there, but continues. 


In appellant’s brief, at page 158, reference is made 
to the letter of May 17, 1917 (Rec., p. 81), as an expla¬ 
nation for Westlake's delay in replying to certain 
letters from Sta])leton, namely, that Westlake was at 
home recovering from an automobile accident. There 
is not a word in this letter with reference to any auto¬ 
mobile accident, l)ut, even if there were, it appears that 
Westlake was well enough to write two letters on 
April 1(), 1917 (Ree., [). 88). 

Appellant, in its desperate effort to imply some fraud 
to Stapleton, stat(‘s in its brief, at page 186, that Staple- 
ton, “though knowing that check stubs had never been 
at Andagoya, wrote to Westlake asking him to send 
to Andagoya for them.” At ])age 190, “misrepresent¬ 
ing that some of the check stubs were in New York 
and some in Andagoya.” And at ])age 229 “iXMiuested 
Westlake to write to Andagoya foi’ the check stubs.” 
And in support of tliese slaterneiits refers to the letter 
of duly 17, 1917 (side p. 125, aft<‘i' R(‘c., ]). 90). 

The language of that lettiu* is as follows: 

“I wish YOU would send to Andagova for a 
list (»f tli(‘ cluMpios ill <pi(‘stion, giving tla‘ numlKU* 
of check, (late, jiayei* and amount in each case. 
r>(‘tter still would be tlio book of cheipies stubs, 
for I always made a note on th(‘ stub end of just 
wliv the clic'ck was given or issu(*(l. Manv of tin* 
items in the list you have scuit me 1 r(‘cognize 
some are personal and some* are not. I think 
some* of the old books f)f old che<iues stubs art* 
with the Company's effects in tin* Woolworth 
Building where 1 left them.” 
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As can be seen, there is no justification or excuse for 
appellant’s statements. Stapleton’s request was clear 
and distinct, namely, to send to Andagoya for a list of 
checks, and not one word about sending there for the 
check stubs, but Stapleton clearly states they were 
left with ap])ellant’s effects in the AVoolworth Building 
(Rec., p. 122). 

Kxamj)les of this nature ai*e numerous and a multi- 
])lication of them would unnecessarily take up the time 
of this Court. 

A])p(‘llant l)egins a discussion of the law and facts 
of this case, on page 41 of its brief, by suggesting that, 
und(‘r the ecpiity j)ractice, if this Coui’t should be of 
tli(‘ opinion that the lower coui't was in error in dis¬ 
missing the api)ellant's bill, then that the cause would 
have to be reversed, with direction for the enlrv of a 
decree in favor of the a])pellant sustaining its right to 
an accounting and referring the (*ase to the auditor to 
state the account. 

We do not believe that this Court will find it neces¬ 
sary to consider this question of ])ractice at all, as we 
believe that the lecord shows conclusively that the 
trial court’s action in dismissing the bill was correct, 
and that its decision would n(*cessarilv have been the 
same if the court had waited until the evidence of de- 
f(‘ndant ludow had been ])ut in; that is to say, that no 
matter what evidence might have been olTered by the 
defendant in support of the allegations of her answer, 
the trial court would still have been forced to the con¬ 
clusion that the plaintiff was not entitled to recover 
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because of the application of the statute of limitations 
and the doctrine of laches to its case. 


AVe do not agree, however, with appellant’s conten¬ 
tion that the rule in equity required the lower court 
to hear all of the evidence on behalf of plaintiff and 
defendant before making its decision, nor do we admit 
that such has been the practice. Prior to the time 
when the 1913 Rules of the Supreme Court of the Dis¬ 


trict of Columbia were enacted, the practice in equity 


was that when a case wa 


s at issue, it would be referred 


to an examiner in chancery at the reciuest of the plain¬ 
tiff, to take the plaintiff’s testimony, and the order of 
reference usually required that after the plaintiff’s 
testimony was closed, the defendant would be given 
a specified number of days to take his testimony, either 


before the same examiner or an examiner of his own 


selection. AVhen all the testimony was filed, the case 
was set down for hearing, l^ut it never was the prac¬ 
tice in such cases that the trial court was compelled to 
have read to it all of the testimony, or the defendant’s 
testimony, before arriving at a decision in the case. 
It is tru(‘ tliat ^\hen all of tlu‘ testimony was tiled, it 
became a part of the record and had to be included in 
any apjxsd that might be taken ])y either ])arty, and 
the rules of this (’onrt re(iuired that such testimony 
slioiild be stated in narrative form; liiit neither this 


practice, nor Rule oo of the Supreme (’ourt of the Dis¬ 
trict of (’oluml)ia, subsequently adopted, and whicli 
changed tlie practice by recpiiring that the testimony 
of witnesses should bo heard orally by the court, as in 


lOJ 


actions at law, doj)rivcMl tlu* trial court ot' the right, 

which w(* think is oik* of the inherent powers of the 

diancellor, to tlisiniss a hill u])oii jdaintilT's failure, 

hy his proof, to make out a ease entitling him to relief. 

We submit tliat. both under the old rules and the 

jireseiit rules, the praetiee of our e([uity judges is, and 

has been, to dismiss tlie l)ill upon the failure of th(‘ 

plaintilT to mak(‘ out a in nun fac'n ease*, without re- 

(juiring tlK‘defendant to put (Ui bis easi*. 

Counsel for ap|)(‘ilant admitt(*d in tin* eourt below 

that sueh was the praetiet* (l?ee., jn 171), and the trial 

eourt stated that “We do it everv dav." Counsi‘1 f(u* 

• * 

a])i)ellant eitc's a number of State eases on the propo¬ 
sition above referred to, but upon examination wc* find 
that in most (»f them tin* praetiee was n'overned by 
statute', and in one of tlu'in, at h'ast, tin' ajjpellate 
eourt gave' the' eh'fe'udant tin* opportunity to pri'scnit 
its elefense'. Xe'ither in appellant's brief, nor in tin* 

ease's eite'el bv it, is the'ri' anv re'ft're'iie'e to a Fe'di'i’a! 

• • 

e'ase* su])pe)itinir the eonte-ntion of a])pe‘llant on tlu' 
point uneh'r eliseussion. 

In the ease of Ilh'ase r. (iai lingt»ni, 1. S., 1, eMte*d 
by appe'llant, but whie*h has no Ix'ai ing on the (pte'siion 
e>f the elTe'e't of a motion by ele'fe'iidant at the e*le)se e)f 
])laintiff's ease, the Supreune* Court, at ])age' 4, said: 


“ rile faets re'lie'd utieiii by I^lease* were ne'itlu'i' 
pre)ve'el neir aelmitte*d in the eeiurt below. 'Pe'sti- 
mony in supiiort eif them was oiVe'reel, but it was 
not re(*eive*el. We eh) iieit know that if it hael bee'ii 
re*eeived it would have been sufficient. If wi' 


tiiid that the court erre'd in refusing the testi¬ 
mony, we shall be compelled to affirm the decree 
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because of the lack of proof, or send the case 
back for a new hearing.'* (Italics ours.) 


We submit that the trial court in this case, having 
considered the allegations of the bill of complaint and 
the evidence olTered in support thereof, and being of 
the opinion that such evidence showed that the plain¬ 
tiff was not entitled to recover, had the inherent right 
to dismiss the plaintiff’s bill without proceeding fur¬ 
ther ill the trial of said case. The decision was 
reached as the result of the trial court’s view of the 
law ajiplicable to the case. If the trial court was 
wrong ill its application of the law, the case would 
have to be reversed, and necessarily the court would 
have to grant a new hearing ujion the evidence in 
order to determine whether upon the evidence the 
plaintiff was entitled to an aeeounting. This is cer¬ 
tainly true where the plaintiff’s case is based upon al¬ 
legations of fraud, as in this ease, and the proof of 
such allegations is necessarv in order to entitle the 
})laintiff to relief. If the trial court finds that there is 
no fraud proven by ])laintiff's testimony, and the ap¬ 
pellate court should reverse that finding, it would 
necessarilv follow on such reversal that the defend- 
ant would have to be given an op])ortunity to meet the 
proof of fraud offered by plaintiff. In support of our 
contention we cite to the Court the following cases: 


Munro r. Smith, 243 Fed., at p. 664. (Decree 
reversed on other grounds.) 

Grant r. AVilcox, 115 Atl. (R. I.), 707. 

Aletals Corp. v. Universal Corp., 115 Atl., 708. 
Haney v. Parkman, 72 Oreg., 249. 
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Appellant further argues, on page 53 of its brief, 
that even if it is wrong in the contentions advanced by 
it as to the practice in eciuity cases, the result in this 
case would be the same because the Appellee had in 
effect in the court below opened her case in that the 
stipulation off(‘red in evidence by the appellant at the 
trial contained facts and documents which the stipula¬ 
tion stated were inserted therein at the request of ap¬ 
pellee. AV(' do not think this contention is sound, lb* 
fore the trial Ix'low, a])|)(‘llant recjuested apiiellcc to 
admit by stij)nlation certain facts and doenments with¬ 
out formal ]>roof tlu*re(d‘. This was agreed to but 
(udy on the condition that certain other facts and 
documents, most of which related to matters inserted 
by appellant, shonld lu* included in said stipulation. 
This was done and the stipnlation was signed and 
offered in evichnice by appellant ami became a i)art of 
its case. We cannot see how this o])(‘ned aj)pellee's 
case in d(*fense. Her side of the case had not been 


reached, and 
anv evidence. 


she was never called upon to ])roduce 
All that sh(‘ did was to waive formal 


proof of facts or letters and obtain the insertif)n of 
those facts and letter's in the stipulation, with which 
apj)ellant was familiar but which app(‘lle(‘ could not 
have oth(‘rwisi‘ e.-^tablislu'd because.* of her lack of 


knowledge and her inability to obtain ade(piat(‘ (o* 
l(*gal proof thereof. 

Stapl(*ton s status has hereiid)efore be(*n covered 
and it is clear from the contract of employment as 
well as from his powers and duties that ho was em¬ 
ployed as an agent and did not have the power or an- 
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thority over the management of appellant’s mining 
operations, but these were in the hands of engineers 
and assistant managers. And it has also been shown 
that he had no control over Canning or the keep¬ 
ing of appellant's books after (’anning’s employ¬ 
ment. It should also be noted that he did not, as 
stated in appellant’s brief, page 62, have plenary 
power and authority with respect to the discharge of 
clerks, agents, etc., but that such ]jowers were limited 
to those persons employed by him (Kec., p. .Tl) aiul 
lienee as to officials of the apiiellant emjdoyed by a])- 
])ellant’s London offices he had no authority. 

That Stapleton was not a trustee is evident from 
the distinction made by the law between agents and 
trustees. 

In Taylor c. Davis, 110 U. 8., .‘>30, the court at page 
334 said : 


“A trustee is not an agent. An agent repre¬ 
sents and acts for his principal, who may be 
either a natural or artificial iierson. A trustee 
may be defined generally as a person in whom 
some estate, interest, or ])ower in or affecting 
])roperty is vested for the benefit of another. 
When an agent contracts in the name of his 
princijial, the jirincifial contracts and is bound, 
but the agent is not. AVlien a trustee contracts 
as such, unless he is bound no one is bound, for 
he has no principal. The trust estate cannot 
promise; the contract is therefore the personal 
undertaking of the trustee. As a trustee holds 
the estate, although only with the power and 
for the purpose of managing it, he is personally 
bound by the contracts he makes as trustee. 
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even when designating himself as such. The 
mere use by the promisor of the name of trus¬ 
tee* or any other name* of office or employment 
will not discharge him. Of course when a trus- 
tt‘e acts in good faith foi- the benelit of the 
trust, he is entitled to indemnify himself for 
his (‘iigagemeiits out of the estate in his hands, 
and for this ])nr])osc a credit for his expendi¬ 
ture's will b(‘ allowed in his accounts by the 
coni't having Jurisdiction tlu'reof.” 

r. TJo: 

** While agc'iicv is ji trust or tiduciarv rela- 

lion (lemaiiding of the agent undivided loyalty 

and lidclity to the interests of the ])rincipal con- 

lided to his charge*, it differs in many respe'cts 

fidin anv ree'ogni/e'd class of trusts, although 

it may be* eliflie-ult te) eh'line* strictly, at all times, 

the* line* l)e*twe*e‘n a truste*e* and an age*nt. Jn the 

orelinary agene*y tin* title* to any prope*rty in- 

\<»lve‘el, anel usually to all the* ])re>ce*e‘els of the* 

age*ne‘y, remains in the ])rincipal, anel the age*nt 

ae-ts in the* name* ed’ the* prine'ipal: in a tiust the* 

le*gal title* is in the* truste*e*, anel he acts in his 

e»wn name*. Age*ne'V mav in ge*neral be revoked 

at anv time*: a trust can e)rdinarilv be ter- 
• • 

minale*el e)nlv by the* fuHillme*nt eif the* ])urposes 

e»f the trust. It is the business eef the* agent te) 

make* ce)nti'acts bineling his ])rincipal te) thiril 

pe*isons; a nu*re* truste*e canne)t render either 

the* cre*ate)r of the trust e)r the* beneficiary liable 

te) thirel j)e*rse)ns. In this, as in the case of 

e)the*i- re'lations that are sometimes difficult to 

elistinguish from a gene v, the courts %vill con- 

strue the contract se) as to give effect to the 


true intent of the parties, notwithstanding the 
name thev mav have given to their relation in 
the contract.” 


Trusts are divided into express and implied trusts, 
and im])Iied trusts furtlier subdivided into resulting 
and constructive trusts. In tin* case of an exj)ress 
trust, also known as a direct trust, the relation is 
created by an agreement betwecni the ])arties to that 
(‘fleet. It is exclusively a cri‘atur(‘ of (‘(piity and 
('(juity alone having jurisdiction, the Statute of Limi 
tat ions does not apply. 

n? r. J., Tlh: 


“In cases of a dir(‘ct, t(‘chnical trust, but not 
of a constructive trust, statutes of limitation 
will not, while it continiU‘s, inn against the 
b(‘n(‘ficiarv in fa\'or <b’the trustei*. " ’’ 


37 C. e/., h0:j: 

“In case of a technical, or in other words, 
direct, express, continning trust, such as is ex¬ 
clusively within the jurisdiction of a court of 
(‘(piity, the general rule, sometimes declared by 
statute, is that tin* statute of limitations do(‘s 
not run b(‘tween trust(‘e and <<‘stn} quf‘ Irusf, 
so long as the trust subsists, for th(‘ posses¬ 
sion of the trustee is the jiossession of the 
((‘sfai qn(‘ frusf and th(‘ trust(‘(‘ liolds accord¬ 
ing to his title; and, moreover, so long as this 
condition exists, no cause of action has acci'U(*(l. 
In order to set the statute in motion in favor of 
the trustee the trust must terminate, as by its 
own limitation or by settlement of the parties, 
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or there must be a repudiation of the trust by 
the trustee and an assertion of an adverse 
claim by him, and the fact made known to the 
quc fiiisf. This proposition is well es¬ 
tablished bv all the numerous cases in which 
the (juestion has arisen, and there is no con¬ 
flict of authority whatever upon the subject. 


The facts in this casi* cannot be interpreted to make 
out an express trust, nor is there any evidence that 
would substantiate a resultini*- trust. The only trust 
that could ])()ssibly be involved in this case would be a 
constructive trust and tin* statute of limitations would 
ap])ly thereto. 

Boone r. (’biles, lo Pet(‘rs, at page 8d. 

Speidel r. Ilenrici, 120 U. 8., at page 380. 


:17 J., TOo: 

“While as a general proposition direct, tech¬ 
nical, and continuing trusts which are in no re- 
sp(‘ct cognizable at law cannot be reached or 
affected by the statute of limitations, and it is 
som(‘tiines expr(‘ssly ])rovided that the statute 
of limitations shall not apply to a case of a 
t(‘clinical and subsisting trust, yet the forego¬ 
ing rul(‘, to the elT(‘ct that the statute of limita¬ 
tions afiplies in ecpiity wherever there is a con¬ 
current r(*medv at law, is verv generallv held 
to be ap])licable in favor of a ccsfid qur trust 
seeking eijuitable relief against a trustee in the 
case of a trust not falling within the peculiar 
and exclusive jurisdiction of the court; and in 
such a suit the statute which would bar the de- 
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maud if tlio latter were the subject of a legal 

action will likewise bar the equitable remedy. 
# * * 


37 C. */., 909: 

‘‘It is generally held that the rule that the 
statute of limitations does not run in favor of 
a trustee against tin' ((’sfui qnr trust applies 
only to ex])ress trusts, and that implied or con¬ 
structive trusts are within the operation of the 
statute, so that a suit to impose and enforce 
such a trust may become barred. Thus, when¬ 
ever a person takes possession of property in 

his own name or receives monev in his own 

* 

right, and if afterward by matter of evidence 
or by construction of law changed into a trus¬ 
tee, the statute may be pleaded. This is true 
(t jOrilorl where i)laintirr s(‘eks Ids remedy in a 
court of law having no equity jurisdiction; and 
especially may a plaintiff become barred where 

the transaction involved was not a trust. 
# * # ^ < 


On the question as to whetluu* or not Stapleton was 
a trustee, appellant cites at page 77 th(‘ case of Bacon 
V. Rives, lOf) U. S., 99. The facts of that case are not 
similar to the facts in the instant case for the reason 
that it ap])eared from the bill the defendant had been 
given “specific instructions’’ to invest funds in a cer¬ 
tain wav, but contrarv to such instructions the funds 
were invested in an entirely different thing and were 
so invested under articles of partnership, the business 
being carried on by an active partner whose name was 
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not given to plaintifT. As stated in the opinion at 
page 105: 

* Tlie ease as now presented dis¬ 
closes * * a trust arising out of express 

agr(‘(‘ni(‘nt under wliieli the defendant George 
(’. Rives received from the complainants cer¬ 
tain funds which he undertook to invest in par¬ 
ticular kinds of ])roperty in conformity with 
s])(‘cific instruction." 


Tlu* language ahov(‘ quoted and used elsewhere in 
this (»j)ini(tii clearly established the fact that the trust 
ill that ease was an e\pr(‘ss trust. 

Appellant also cites the case of Burdick r. Garrick, 
L. R., 5 Chaiiei'rv Appeals case 252. That case also 
involved an (*xpress trust and not an implied or con¬ 
st met ive trust. 'I'liis is elearlv s(‘en from the terms of 


the power of attorney omitted from tlie stiiti*ment of 
said power in appellant's brief, on ])age Idtk Tlu‘ 
.statement oT the terms of th(‘ ])ow(‘r of attorney, oc¬ 
curring at page 224 in said report, which aptndlant 
fails to mention, is as follows: 


“and to procure the same to be conveyed to, or 
in trust for, the said 1*. K. Garrick, his heirs, 
executors, administrators, and assigns, or to 
such uses as the attoiin‘ys should deem most 
beiielieial to him, and to invest the residue of 
such moiiev in tin* securities therein mentioned, 
either in the iiann* of the said P. K. Garrick, or 
ill the name or names of any other ])erson or 
jicrsoiis ill trust for him." 


Ill 


And from the opinion of Sir G. M. Giffard, L. J., at 
page 243, which is also omitted from appellant’s state¬ 
ment, and is as follows: 

* # Under these circumstances, I have 

no hesitation in saying that there was, in the 

plainest possible terms, a direct trust created 

between these gentlemen and Mr. Garrick. 
* # # 1 » 


That direct and express trusts are synonymous. 
See Boone r. Chiles, 10 Peters, at page 83. 


The large part of cases cited by appellant on this 
point are in accordance with its theory of actual fraud, 
which theory has been shown to be without foundation 
of fact in this case, unsupported by the testimony, and 
apparently existing only in ap])ellant's mind; it is ac¬ 
cordingly nnnecessaiy to examiin* into (‘ach (‘aso, but 
they will be pass(‘d over with the I’emark that they do 
not apply to th(‘ ])resent cas(* l)(‘caus(‘ they aie not in 
any way related or similar to tin* facts in th(‘ instant 
cas(‘. 

It shonhl l>e noted that the appc*llant, not content 
with charging Staph‘ton with fi’and and otherwise* 
maligning his memoi\v without a single foundation in 
the evid(‘nc(‘ to sn])port such charges, has, on i)age 135 
of its brief, seen tit to accuse Stapleton's widow, this 
appellee, with tin* crime of chaiging hei* husband witli 
bribery and otherwise defaming his memory. 

All that need be said with reference to this un¬ 
founded attack on the a])])(*llee is that it is a good 



example ol' the nature of appellant’s entire case and 
of the dej)ths it is willing to descend to in its effort 
to enforce a claim that has no foundation in law or in 
fact. 

As an (‘xciise to the har of laches, appellant, at page 
14‘J of its brief, sets out c(‘rtain allegations of its bill, 
which allegations we hav(‘ s(‘en are not supported by 
proof, but ai(‘ provtni fals(‘ by appellant’s own testi¬ 
mony. It then turns to its organization, and espe¬ 
cially to the chang(‘ of management in August, 1916, 
and attemi)ts an explanation of the failure and delay 
of th(* American management from that time on—not 
a word to (‘Xi)lain appellant's failure to inquire of 
Staphdon in lld'J, Ibid, 1914, Iblo and 1916, and not a 
word to explain the failure of a])pellant’s headquar¬ 
ters, the London oHicials, to do more than write one or 
two letters on tlu' subject to Sta])leton, and when asked 
by Stapleton to supply data, its failure to write one 
single letter to its ollicials in ('olombia—its failure to 
siMid him copies (d* its books in Londoti—recpiired by 
law to be lull and complete of all company transac¬ 
tions—its failure to send him copies of the accounts it 
received monthly from Colombia—or to advise its 
agmits in the LnitiMl States to bi'ing suit. 

'File attempted ex])lanations, if left undisturbed, are 
not convincing, and when examined into they fall apart, 
ex]iosing tin* truth that no adequate effort was made 
to clear up the ac'counts with Stapleton at any time, 
and that appellant ])ur])osely delayed suit until Staple- 
ton was dead, or els(‘ why did they not give Stapleton 
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the information he asked them to obtain and which 
they obtained in the fall of 1917? 

Appellant, at i)age 132 of its brief, tries to shift its 
procrastination and fabrications to Stapleton, because 
Stapleton, on April 11,1917 (Kec., j). 76), at appellant’s 
agent's recjnest, wrote London and asked for informa¬ 
tion as to names of ])ayees of checks, etc. Of course, 
Sta])leton kn(‘w that the canceled checks were for¬ 
warded to Colombia, but he also knew that a detailed 
list of them were supplied London, and, on appel¬ 
lant's own showing, an answer could b(‘ had from Lon¬ 
don in a fraction of tlie time it would take to get one 
from Colombia. At this tini(‘ tlu‘ South American 
(rold and Platinum Company had taken ov’er appel¬ 
lant’s Colombian office and Stapleton had been in¬ 
formed of the termination of his contract. He would 
have had no right or authoritv then to make anv such 
I'ccpiest of the Colombian office, and undoubtedly it 
would have been refused bv Marshall and Case, who 
were then in charge, because they said they were un¬ 
able to supply this information when their owm office 
in New York reipiested it, and it was only supplied by 
them under dates of September 7 and 8 and November 
22, 1917 (Rec., p. 9-1). 

Stapleton never said he had left his check stubs in 
Omaha as stated repeatedly in appellant’s brief, and 
in particular at page 134. His language was: 

“I left my old bank checkbook in Omaha” 
(Rec., p. 62). 


lU 


This statement was made on January 21, 1916, dur¬ 
ing the time lie was traveling back and forth between 
Xew York and Omaha (Ree., ]). 32), over a year before 
he was informed his services were no longer needed 

and one vear and thre(‘ months before his statement 

» 

that he had turned in everything b(‘longing to the ap¬ 
pellant to its oftiee in Xew York. In eonnection with 
the check stubs, appellant seeks to show at jiage 170 
of its brief that Stapleton’s statement that he turned 
them in to the Xew York office cannot be true because 
a thorough search was made for them and thev were 
not found, but this does not follow from the evidence. 
The stubs were turned in earlv in Tlie seaiches 


were made in 1923, 1924 and lt)2r) (Rec., p]>. 123, 132, 
129), six to eight years afterwards, and three to five 
vears after suit was filed. 


Staph‘ton had no authority to take the matter of 
the accounts up with Westlake* as suggested on page 
166 of appellant’s brief, until recei])t of letter of July 
13, 1917 (Rec., ]>. S9), but his contract, as already 
noted, prohibited him from doing so. It should also 
be noted that the statement on jiage* 1()7 is not true, 
for the London office knew from the monthlv accounts 
received from Colombia that the canc(‘led checks were 
in Colombia, and the Anu‘rican manag(‘m(‘nt also knew 
this, as stated in Westlake’s letter of July 13, 1917 
(side p. 122 after Rec., p. 90). 

Appellant, at ])age 179, attemi)ts to (‘xplain West¬ 
lake’s neglect to take the matter of the accounts up 
with Stapleton when Stapleton was in Xew York in 
1917, on the ground that he was the only one who 
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knew about them, but it should be noted that this is 
not true, as Westlake had instructed the accounting 
department to try and straighten the matter out with 
Stapleton (K ec., p. 143). 

Appellant, at page 183, seeks to excuse the delay on 
the ground that after war was declared in April, 1917, 
Westlake was too busy to give the matter attention, 
but just why this prevented the bringing of suit until 
two vears and one month after the termination of the 
war is not clear, nor is it clear on what theory West¬ 
lake's activities in making money out of the war is an 
excuse that can work to the disadvantage of the ap¬ 
pellee. It should be noted that the power of attorney 
to Lewisolin and Westlake of May 4, 1917, carried the 
right to appoint substitutes (Rec., p. 79), so either one 
of them could have delegated their authority to sue to 

anvone thev chose. 

• • 

From the foregoing it is evident that appellant has 
offered not the slightest excuse for its laches, but on 
the other hand it clearly shows that appellant avoided 
taking the matter up with Stapleton when he was alive 
and could, as ai)pellant knew, have explained the items 
of the account and it deliberately and purposely 
waited until he was dead before commencing suit. 

The facts as set out in appellant’s brief on the ques¬ 
tion of laches fail to aid it in any way and the deci¬ 
sions cited bv it not at all. 

Appellant, to sustain its contention that the doctrine 
of laches does not apply to this case, cites: 

Burdick t\ Garrick, 

Bacon v. Rives, 
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both of whicli have* lieretofore been dealt with and 
shown not to apply to this case. He also cites, amon^^ 
others, the following case: 

Cooksey v. Bryan, 2 App. I). 557. 


This case has no bearing on the present casi‘. 'Fhis 
case involved the (piestion of a resulting trust. Xo 
(luestion of fraud is inv(»lved in it and the bill was 
brought within the statutorv time. lie also cites: 
Pryor r. Meintire, 7 Apj). D. C., 417. 


This case was brought before the expiration of half 
of the statutory time and went to the 8ii])reme (’onrt 
of the United States and appears in 172 V. S., at ])age 
28, wherein llu‘ (‘oiirt, at page 5.2, used the following 
language: 


“We have a right to consider in this connec¬ 
tion that tln‘ ])laintitT is an ignorant coloi'ed 
woman; that sln‘ has biuni wln^edled out of Inn* 
])ropeity by an auda(*ions fi'juid, committ(‘d by 
one in whom sin* plac(‘(l entire* conhdi*nce‘ and 
who assumed to act as 1k*i‘ agent; that this 
agent ]»rocnred the title* to the* pro])erty to be* 
take*!! i!i his e)W!i inte*re*st for little men-e tha!i a 
!ioniinal sum by the* false ])ersonatie)n of Kmma 
'Faylor; that the* ])re>])e]ty is still controlh*el 
anel preebably e)wne*el by himse*lf; that the peesi- 
tie)n e)f the* preeperty and of the ])arties te) the 
suit has not mate*rially change*d during the 
time the j)laintitT has bee*!i in default, nor the* 
])roperty shown te) have ra])ielly risen in value, 
and that the rights of no hfnia fifJc y)urchaser 
have intervened.” 
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It should also be noted that this suit was brought 
against the person who was guilty of the wrong. 

Badger r. Badger, 2 Wall., 87. As hereinbefore 
noted, the language quoted is dicta and it does not sus¬ 
tain appellant’s contention. Also that the trial court 
dismissed the bill, which action on appeal was affirmed. 

Speidel v. Henrici, 120 U. S., 377. The conclusion 
drawn by appellant in its brief, at page 192, from the 
citation from this case, namely, that laches commences 
when the trustee openly disavows the trust is the rule 
in the case of an express trust, but it is limited to such 
trusts, and no express trust is involved in the present 
case. 

Pond Creek Coal Comi)any r. Hatfield, 239 Fed., 
f)22, stated by api)ellant at page 194 of its brief to be 
a case in which the court held a delay of twenty-one 
years not to amount to laches, is not in point and ap¬ 
pellant's statement is not correct. The appellate 
court ill rcvcu'sing the decree sent the case back with 
directions to ])ermit the filing of j)roposed amend- 
mcuits in ordcn* to give the op])ortnnity for the pre¬ 
sentation of testimony on the subject of jilaintiff’s ex¬ 
cuse or lack of excuse for the delav of bringing suit. 
(Opinion, page ()31.) It should also be noted at page* 
f)30 that the a])pellate court did not hold that the trial 
court erred in the action taken as the record stood, 
but only ill its refusal to allow plaintiff to amend its 
cause of action. This case would not be applicable to 
the jiresent case, for the court specifically found at 
page ()29 that the defendants had been in no way in¬ 
jured by the delay in bringing suit. 
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Taylor /. Salt (’reok (’ompaiiy, 285 Fed., 532, cited 
on the ])roi)osition that in ease of eonstriietive trusts 
laches is not necessarilv ijoviu’ned hv the statute of 
limitations. This was an a])i)eal for a decree dismiss- 
inu’ tin* hill on the irronnd of lach(*s, which decrei* was 
afl[irm(‘d. It should lx* noted that the statute of limita¬ 
tions of Wvorninir was eiuht rears. That the cause 
of action arose in dune, 11)12, and hill was tiled in May, 
11)21, and the court held that hr reason of the fact that 
tin* suit was hiouirht after tin* i)c‘ri(xl of limitations 
ha<l <*iaj)sed that tin* hurdeii was on complainant to 
show that it would he incipiitahle to ap])ly laches and 
that tin* excuses alleged wert* insufiicient and that the 
comj)hunt in tin* case was dt*stitut(* of a sufficient show- 
iiiii: of diliui*nc(* to prc*V(*nt tin* ap])lication of laches. 

Quirk r. Lihert, 12 Apj). 1). (\, 31)2. In this case the 
hill was dismissed hy tin* tiial c(mrt. and tin* de(*r(*(* 
anirmi*d hy tiie court of app(*als, which court immedi- 
Mt(*Iy lK*fore tin* lanunaui* <jUoted hy app(*llant in its 
hi*irf at paire ll^S used the followiiiLT laniiuant*, which 
W(* suhinit is eonclnsixi* on the pi’oposition that apj)el- 
lant has lH*(*n irnilty of such laches that will bar its re¬ 
cover v. 


“ll is line, each ease must lx* icoveriied hv its 
own ]x*c‘uliai- eireumstanc(.*s, and in the case be¬ 
fore ns we rail I'liteidain no doubt that the Ap- 
p(*llant (*itln*r had actual knowledire or actual 
notice* of such facts and circumstances as by 
tin* exercise of dm* dili.ireiice would have led 
her to a full knowledge of her rights, and if 
this were not so, then her ignorance was the 
result of such gross and inexcusable negligence 
that she would be eejually bound.” (Citations.) 
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The cases cited by appellant which have not been 
referred to either have no bearing on the point cited, 
or the facts and circumstances are so different from 
the instant case that they clearly do not apply, such as 
cases involving express trusts and cases where fraud 
had been proven. 

Appellant, in its attempt to read fraud into the rec¬ 
ord, states, at page 229, that the proof shows that Sta¬ 
pleton used appellant’s money for his own purposes; 
there is no such proof, but on the contrary, as we have 
seen, the proof is that the practice was for Stapleton 
to pay himself his salary and such payment would be 
debited against him and no credit was ever giv^en for 
salary. The small i)ersonal items appearing on the 
account were undoubtedlv deducted bv him from his 
salary payments. It further attem{)ts to show fraud 
from Stai)letoirs writing to London in reply to a let- 
ten* from New York (Kec., p. Tb), but appellant over¬ 
looks the fact that in the letter from New Y^ork he was 
asked to take the matter up with the London office. It 
attempts to show fraud from the statement that Sta- 
l)leton, in letter of .July 17, 1917 (side ]). 125 after 
Kec. p. 125), asked Westlake to write to Andagoya for 
the check stubs, which stateminit is false and its falsity 
can be seen from the letter itself. It attempts to show 
fraud in that Stapleton granted unlimited powers of 
attorney to (hitbill and Kacines, as he was empowered 
to do by London, on the ground that appellant had, on 
Sei)tember 4, 1915 (Kec., p. 57), stated that they were 
going to grant the powers direct and limit them to 
2,000 and 500 pounds, but it should be noted that ap- 
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pellaiit, on Octo])or 23,1915 (Kec., p. 58), left to Staple- 
ton’s discretion the granting of such powers as he 
thought desirahle. In any event, there is no showing 
that either Kacines or (’ntl)ill (‘ver exceeded those 
limits, nor do the amounts they drew enter or touch 
(»n this case in any way, the accounts being made up 
of cash items and Sta])leton’s checks (Kec. ]). 129, and 
side ])ages aft(‘r Kec., p. 150). It next attempts to 
show fraud from the statement that on duly 15, 1J117, 
Sta])h‘ton wroti* that (’aiming had called on him (Kec., 
p. 87), anotlun* of a])j)ellant’s false statements. Sta- 
])leton said “the (’ompany's Andagoya’s accountant” 
calh*d upon him. (’aiming did not then answ(*r that 
ih‘scri])tion, hnt (’as(‘ did, and he returned finim Aiida- 
goya in May, 1917 (Kec., p. 82). 

It is hy the at)])ellee res])ectfully submitted that 
appellant did not make out a casi‘ (mtitling it to any 
reli(*f, that the statute of limitations and the doctrine 
of lach(‘s aj)])lies as a bar, and that the decree of the 
low(‘r court should accordingly he affirmed. 

Kespectfully submitted, 

(JKOKGH K. IIAMILTOX. 

JOHN J. HAMILTON. 

OKOKOE K. HAMILTON, dn. 

EDMUND BKADY. 

HENKY K. OOWEK. 
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IN THE 


Court of !Kppeals;,|9totnct of Columbia 

January Term, 1927 


No. 4501 


The Anglo-Colombtan Development Company, 

Limited, 

Appellant^ 

vs. 


Stella Hamilton Stapleton, Executrix of the Last 
Will and Testament of Daniel Casey Stapleton, 
Deceased, 

Appellee. 


REPLY BRIEF FOR APPELLANT 

Error, villification, vituperation, abuse—these con¬ 
stitute neither fact nor logic, or persuasion or argu¬ 
ment; but divested of them little is left of the appel¬ 
lee’s brief. Respect for this Court strengthens us to 
resist the temptation to make retort in kind. 

At page 3, appellee states that the confidential char¬ 
acter of Stapleton’s employment is shown by the 7th 
paragraph (Rec. p. 9) of the contract between Staple- 
ton and the appellant; though Canning testified at 
page 147 of the Record that he had made other con- 
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tracts of employment than with the appellant and that 
he had seen others, that all subordinate contracts of 
the appellant in Colombia were in his possession, that 
he had worked with an English Company in Spain and 
had had a contract with that Company, and that every 
employment contract of which he had knowledge con¬ 
tained a clause similar to the 8th paragraph of his con¬ 
tract (Rec. pp. 37-8), which was identical with the 7th 
paragraph of Stapleton’s contract. Bradshaw testi¬ 
fied (Rec. p. !().')) that a clause in the terms of para¬ 
graph 7 of the Stapleton contract was common to all 
contracts made by the appellant with its employees. 
The deposition of Julius, an English solicitor prac¬ 
ticing since 1877, was taken to prove that for thirty or 
forty years he had been drawing up contracts of 
service between employers and em[)loyees, mostly 
between companies holding property abroad, and their 
agents, engineers and others; that he prepared the 
contract of March 17, 11)11, with Stapleton; that he 
looked upon paragraph 7 thereof as a common form 
clause which he had seen very fretpiently between em¬ 
ployers and employees in England, but which was ab¬ 
solutely essential between a company in England and 
an agent or engineer acting for the company abroad; 
that he had never had special instructions to put in a 
clause of that sort and did not have such instructions 
in connection with the Stapleton contract. (Rec. pp. 
170-1.) The appellee objected to this testimony, and 
the Court sustained the objection. Its action in so 
doing is one of the assignments of error. (Rec. p. 26.) 

At page 4, the appellee states that Stapleton, after 
the execution of the contract with him, went to Colom¬ 
bia, where he found the affairs and employees of the 
appellant demoralized, citing his own unsupported 
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letter to Bradshaw of May 17, 1911, as the sole war¬ 
rant for this statement in the brief. 

Also on page 4, the appellee asserts that Stapleton’s 
chief duties consisted of obtaining land, stock in other 
companies, options on mineral land and concessions 
from the Colombian government, the perfecting, pres¬ 
ervation and protection of these properties and rights 
from various attacks which were being made against 
them, such as injunctions which he was successful in 
having set aside. She refers to pages 29, 48, 153 and 
lf)4 of the Record. At page 29, the parties stipulated 
that Stapleton’s duties required the supervision by 
him of appellant’s operations at various points in Co¬ 
lombia, including remote regions in the interior and 
especially his direction in obtaining land, stock in 
other companies, options on mineral rights and con¬ 
cessions from the Colombian government, and the 
preservation and protection of these properties and 
rights; at page 48, appears a letter from Sellon, one 
of the directors of the appellant, written from London 
to Stapleton on July 31, 1913, merely repeating certain 
statements which appeared in an uncorroborated let¬ 
ter from Stapleton to Sellon; at page 153 is the cross- 
examination of Canning, in which he said that Staple- 
t{»n had charge of the obtaining of concessions from 
the Colombian government for the purpose of making 
explorations, and that he was the one who had the 
dealings with the government and its officials for that 
purpose; and at page 164, that two lawyers employed 
by Stapleton succeeded in having the injunction set 
aside. There is nothing in the parts of the Record 
cited by the appellee or in any part thereof justifying 
the statement that Stapleton’s chief duties were of the 
sort thus asserted, the purpose of the contention in 
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that regard of course being in line with the appellee’s 
claims that Stapleton had no conneetion with the ac¬ 
counts in Colombia, and that the moneys not accounted 
for were used in bribery. The Record is conclusiye to 
the contrary of both contentions, as is fully pointed 
out at pp. 55-72, 135-9 of our original brief. 

At page 4, the appellee also states that the condi¬ 
tions in Colombia were adyerse, difficult and danger¬ 
ous, and that Stapleton was continually meeting with 
opposition. She makes no reference to any part of the 
Record in this connection unless page 29 is intended 
for that purpose, and if so it does not support the 
statement so made nor does the Record in any part 
thereof. 

Also at page 4, appellee asserts that it was neces¬ 
sary in straightening out these rights and in obtain¬ 
ing new concessions from the goyernment to actiyely 
curry and keep the fayor of that goyernment and of 
the officials who were in power, referring to pages 46, 
53 and 54 of the Record. The materiality of this is not 
*‘xpparent unless in connection with the appellee’s claim 
that her husband was engaged in bribing such officials. 
Honest and legitimate currying of fayor would natu¬ 
rally be expected, and require no reference to the Rec¬ 
ord to support to that extent, and when we examine 
the Record citations made, we only find at page 46 a 
letter from Lord Harris written in London in May, 
1913, to Stapleton, in whicTi he said “it was not pos¬ 
sible for me to realize how important it was for you 
to keep close to the ministry;” at page 53 Bradshaw’s 
statement in a letter written to Stapleton from Lon¬ 
don in February, 1914, that “we are pleased to learn 
that you consider the Company stands well with the 
Goyernment,” and at page 54 Lord Harris’ statement 
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in a letter written from London to Stapleton at New 
York, in July, 1914, ‘‘I think I advisedly used the term 
‘diplomatic.’ ” 

At the bottom of page 4 and the top of page 5, the 
appellee states that Stapleton remained in Colombia 
from ^lay, 1911, until some time in the summer of 
1915, with the exception of visits to London in Septem¬ 
ber, 1911, July and August, 1912, and April, 1914, and 
trips of small moment to Ecuador or elsewhere in 
South and Central America, which visits to London 
she states were made at the direction of the appellant. 
The Record, at the points indicated, shows that Sta¬ 
pleton was present at the Board meetings in London 
at the times stated, but it does not show that any of 
such visits except the one in April, 1914, w^as made at 
the direction of appellant, the request therefor being 
transmitted by its letter of February 28, 1914 (Rec. p. 
54). As we will see in the next paragraph of this 
brief, there is nothing to show the duration of Staple¬ 
ton’s stay or presence in Colombia at any given time. 

At the bottom of page 4 and on page 5, appellee not 
only states that he was in Colombia from May, 1911, 
until the summer of 1914, with certain exceptions men¬ 
tioned in the preceding paragraph of this brief, but 
she also says that his duties took him to Bogota, Cali 
and elsewhere, that in 1915 he was in New York at¬ 
tending to the business at that end, buying supplies, 
arranging for the receipt and sale of platinum, etc., 
and during 1916 he divided his time between New York 
and Omaha, being in New York on appellant’s busi¬ 
ness more than one-half the time. There is nothing in 
the Record to show whether he was in Colombia or not 
during any considerable part of the time of his em¬ 
ployment by the plaintiff or indeed at any time except 
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two brief visits to the plaintiff’s Colombian headquar¬ 
ters, in February, 1914, and May, 1915, one day in 
Buenaventura in January, 1914, and the date lines of 
certain letters written by him. Canning says he does 
not know at all what Stapleton was doing when he was 
not with tlie witness, “does not know what his busi¬ 
ness was during all the rest of the time than these 
visits, when lie was away.” That his duties took him 
to Bogota, to Cali and elsewhere, that he was attend¬ 
ing to the business of the plaintiff in New York in 
1915, whether buying supplies, arranging for the re¬ 
ceipt or sale of platinum or otherwise, or that when 
in New York in 191G he was there on appellant’s busi¬ 
ness, nowhere a])pears from anything in any jiart of 
the Record; even that he was in New York more than 
half of the year 1916 only appears from the stipulation 
at page .‘12 of the Record as to what the appellee her¬ 
self would testifv if called as a witness. 

At page 5 of her brief, the appellee also states that 
the assistant manager, engineers, accountant, etc., 
were located at the headquarters of the plaintiff in 
Columbia, and that they attended to the supervision of 
the operations and the office there, making reference 
to page 156 of the Record, where we find not a word to 
substantiate the statement that thev attended to the 
supervision of operations or of the office. 

At the bottom of page 5, the appellee also states 
that, besides Stapleton, there were several other offi¬ 
cials of the appellant in Columbia, referring to page 
156 of the Record, where we find that there was a 
chief engineer, an assistant manager, an agent in 
Buenaventura, and Canning, the accountant, but not 
a word in support of the assertion that there was any 
official of the appellant in Colombia at any time. In- 
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deed, the stipulation at pp. 28-9 of the Record dem¬ 
onstrates fully and completely the incorrectness of 
this statement. 

At the bottom of page 5 and the top of page 6, ap¬ 
pears the statement that shortly after Stapleton’s 
connection with appellant, Andres Arizala was em¬ 
ployed, and that from then until some time in 1913 he 
was in charge when Stapleton was absent from head¬ 
quarters, and that Arizala had authority to draw on 
the account of the appellant by virtue of Stapleton 
having transferred his faculties under his power of 
attorney to Arizala. Nothing in the Record shows 
when Arizala was employed, and the only possible 
hearing upon his authority or position consists of the 
statement of Stapleton at page 58 that he had trans¬ 
ferred his faculties in the power of attorney to Ari¬ 
zala, which he admits “was a bit irregular because as 
a matter of fact my power did not concede that priv¬ 
ilege,” together with Canning’s statement at page 153 
that Arizala was Stapleton’s power of attorney, his 
substitute, and he had no title with the appellant. 

The only support found in the Record for the state¬ 
ment at the bottom of page 6 that appellant employed 
Canning to understudy Stapleton so that he could 
take Stapleton’s place when the latter was absent 
from the properties as was frequently the case when 
appellant’s business caused him to be in London or 
Buenaventura or the States, or that appellant in¬ 
formed Stapleton that this was the reason for Can¬ 
ning’semployment, consists of an extract from a let¬ 
ter written by Hugessen, a director of the plaintiff 
(Rec. p. 44), who stated that the person to be so em¬ 
ployed “must have some knowledge of accounts and 
sufficiently high-class to take your place in time while 
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yon are away” (italics ours), and an official excerpt 
from a letter written by Bradshaw (Rec. p. 47) that 
the writer thought Sta])leton would find Canning a 
“helpful and energetic person who will be able to re¬ 
lieve you of a lot of the troublesome routine part of 
the work. He will also, of course, endeavor to under¬ 
study you as far as he can against the time when you 
will be absent on leave or elsewhere.” (Italics ours.) 

The inaccuracy of the statement near the top of 
page 7 that during practically all of the four years 
from June 17, 1913, to April 2, 1917, Canning was in 
charge of the administration of the Colombian head¬ 
quarters, is typified not only by the statement in Brad¬ 
shaw’s letter of February 1st, 1913 (Rec. p. 44), “Now 
that you have a clerk on the property and Mr. Smith at 
Buenaventura, we presume that the difficulties which 
presented themselves last year in connection with the 
preparation of your accounts will not be present this 
year and that you will find no obstacle to having prop¬ 
er accounts prepared and forwarded to New York with 
the necessary vouchers” but also by the fact as ap¬ 
pears at p. 155 of the Record that Canning reported to 
Stapleton regularly as to how the business was being 
conducted, sending him copies of accounts every 
month (italics ours), as well as by the instructions 
given by Stapleton to Canning (Rec. pp. 62, 66, and pp. 
71-2 of our Original Brief), and that sometime in Sep¬ 
tember or October, 1914, Canning was supplanted as 
assistant manager by Cutbill, a Stapleton selection 
(Rec. pp. 162-3), only a year and a half after Can¬ 
ning’s original appointment, so that for the last two 
and one half years out of the four year period men¬ 
tioned on page 7 Canning possessed no such authority, 
even of a nominal character. 
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For the accuracy of the statement on page 8, that 
the Goldfields American Company located in the Wool- 
worth Building, New York City, was an agent of the 
appellant and attended to all of its business in New 
York, we must contrast the statement on cross-exami¬ 
nation of Miss Desmund at page 122, that McDougal 
being a member of the Advdsory Committee of the 
Goldfields American Development Company ‘‘natur¬ 
ally conducted anv official business in New York for 
* « 

plaintilT” with the sti])ulated fact at page 28 of the 
liecord that there was an arrangement with the Gold¬ 
fields American Company by which the appellant re¬ 
ceived the benefit of its services in the nature of 


agency work not extending to managerial authority or 
snp(*rvisi()n in the matte r of engineei’ing or otherwise,’’ 
and this was the only extent to which that Company 
“was the representative of appellant in New York.” 

While the stipulation at page 30 of the Record states 
that besides accounts which were kept in the London 
office, local accounts were kept by an accountant in the 
Colombian office, an official letter from the London of¬ 
fice to Westlake in New York of April 27, 1917 (Rec. 
p. 78) states that under the English law corporations 
are obliged to keep full accounts at the home office of 
all transactions both at home and abroad, and there is 
not a particle of evidence in the Record to substantiate 
th(‘ statement near the bottom of page 10 of appellee’s 
brief that the accountants in London did in fact keep 
books of all Company transactions both at home and 
abroad, but on the contrary it is clear that the api>el- 
lant was never able to do so, notwithstanding oft re¬ 
peated efforts to obtain the necessary information 
from Stapleton to enable this to be done. (Our Orig¬ 
inal Brief, pp. 114-28.) 
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On pay^Q 11, the appellee states that upon Stapleton’s 
arrival in Colombia in 1911, he opened books of ac¬ 
count in accordance with an agreement reached at a 
conversation on that subject with officers of appellant, 
and that he submitted the manner these accounts were 
to be kept to appellant, referring to page 41 of the 
Record. We find on the contrary, however, at pp. 
38-9 Stapleton wrote under date of May 17, 1911, that 
he wished to keep i)roper accounts iinder the various 
headings: Administration, Engineering, Transporta¬ 
tion, Commissary, Drilling, Shaft-sinking, Open cut 
work, etc., etc., and that under date of July 8th, 1911, 
in an official letter from the London office (Rec. pp. 39- 
40) it was stated that it would be of assistance if he 
would prepare accounts in the form which he had sug¬ 
gested. The first balance sheet transmitted pursuant 
to this arrangement (Rec. p. 43) is very meager indeed 
and in no way ai^proaches the plan which Stapleton 
himself had outlined. It was transmitted with a letter 
of September 19, 1912 (Rec. pp. 41-2), at the time of 
writing which Stapleton evidently had forgotten hifi 
letter of May 17, 1911, and the London reply of July 
8th, 1911, for he states that the paper so transmitted 
as a balance sheet “is in line with our conversation 
and agreement regarding the mode of keeping ac¬ 
counts,’’ and he undertakes in lieu of supplying vouch¬ 
ers to support even this statement that he himself be 
held responsible and that “his vouching for the month¬ 
ly balance sheet, as it is proposed to forward them in 
the future, should place all responsibility upon him.” 
(Rec. p. 42.) 

Instead of the fact being as stated near the bottom 
of page 11 that the books were kept entirely by Can¬ 
ning from March 31, 1914, until early in 1917, they 
were so kept until October 31st, 1916 (Rec. p. 30). 
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At the bottom of page 11 and the top of page 12 ap¬ 
pellee states that one of Canning’s principal duties 
was the keeping of accounts, that all accounts were in 
his charge and possession and under his control, and 
that the manner and method employed was in accord¬ 
ance with instructions received by him direct from the 
appellant, but she omits to slate that all of this, espe¬ 
cially with reference to the items chargeable to Staple- 
ton, was subject to the directions and instructions of 
the latter, the onlv authority for the instructions so 
given by Stapleton to Canning being Stapleton’s un¬ 
supported word (Rec. p. 164), the extent of the in¬ 
structions so given by Stapleton with respect to the 
charges made and to be made against him being illus¬ 
trated at pages 128 to Idd of our Original Brief. 

With respect to the statement near the top of page 
12, that from the opening of the books by Arizala in 
1911 to the termination of Canning’s connection with 
the company early in 1917, copies of the accounts on 
the books, detailed monthly statements and annual 
balance sheets were forwarded to the appellant’s of- 
tice in London and to such agent as it had in New 
York; there is no justilication whatever for this state¬ 
ment, at least, during Arizala’s time, and so far as 
(’aiming is concerned it consists only in his statement 
at ])age 161 of the Record that he sent accounts every 
month to the London office as well as an annual bal¬ 


ance sheet, and monthly balance sheets to the New 
York office and at the end of the year, including addi¬ 
tions or deductions from the suspense account during 
the month under review, advising each month of its 
condition in total, together with Bradshaw’s testi¬ 
mony on cross-examination at page 167 that prior to 
Canning going to Colombia the appellant had accounts 
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from there from time to time, and when sent Canning 
out lie had charge of the books, after which time “we 
had more or less regular statements.” The stipulated 
testimony also shows the indebtedness owing by 
Sta])leton to the a])pellant on certain dates between 
March .‘H, 1914, and October 31st, 19ir), and that “This 
list you will notice is incomjilete inasmuch as it shows 
various gaps in dates, representing periods during 
which we received no regular accounts.” (Rec. p. 90, 
side pp. 144-;").) 

Ill the same connection, at page 12, the appellee 
states that the detailed character of the accounts for¬ 
warded to London can be seen from the accounts 
tlunnselves as set out in the letters appearing in the 
ri‘cord at c(‘rtain enumerated pages. Turning to the 
j)agt‘s so enumerated we find, at page 44, a letter of 
complaint written by Bradshaw to Stapleton on Feb¬ 
ruary 1st, 1913, that “in looking through the detailed 
accounts which we have received from the New York 
office, we find that on ditTerent dates vou drew on 
New York for amounts totaling in the aggregate $19,- 
000 and so far as we are concerned we have not the 
slightest idea of how one dollar of that monev was 
actually spent,” and Bradshaw proceeds to point out 
that such a course of jirocedure by Stapleton “is ob¬ 
viously a faulty one”; on page 47 is a letter of July 
;"), 1913, from Bradshaw to Stajileton of the same tenor 
as the jireceding one complaining of drafts by Staple- 
ton to the extent of $13,000 between the 8th and 24th 
of May, 1913; at page 49, Canning’s description in 
his letter of August, 1913, of the unsatisfactory con¬ 
dition of the books prior to his reaching Colombia; 
at page 52 Bradshaw requested under date of Feb¬ 
ruary 21st, 1914, certain specified accounts which had 
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not been supplied; at pages 55 and 59, there is nothing 
at all on the subject; at page 63 an acknowledgement 
of the receipt ‘‘of the monthly account for March, 
1916,” without any reference to the particulars of 
that account, on the inserted page between 62 and 63 
appears a list of checks drawn by Stapleton, but not 
accounted for; on page 69 we find Cutbill’s criticism 
that Canning’s accounts are ‘‘unnecessarily compli¬ 
cated” unaccompanied by anything to show the slight¬ 
est knowledge on his part of what he was talking 
about, and on the same page Canning’s statement in 
his letter of October 18, 1916, that he is forwarding 
the accounts to March 31, 1916. Consequently, the ap¬ 
pellee is in error in her statement at page 12 that the 
detailed character of the accounts which were for¬ 
warded to London can be observed by reference to all 
or any of the pages of the record cited by her. 

Appellee's statement near the bottom of page 12 that 
Canning made his entries on the accounts to which he 
thought they were properly chargeable is incorrect, his 
testimony, the only testimony on the subject, being 
‘‘that whenever he did not have personally sufficient 
information to make proper charge he put the item in 
the suspense account until he got the information and 
then took it out of the suspense account,” that even 
when he was reasonably sure it was Mr. Stapleton’s 
account, he left it in the suspense account as a matter 
of deference to Stapleton to have him say whether it 
should be charged to his account or not, even going so 
far as to do this in the case of jewelry purchased for 
Mrs. Stapleton, the appellee here (Rec. pp. 158-9), and 
that Stapleton’s instructions given in connection there¬ 
with were based entirely upon his own unsupported 
word. (Rec. p. 164.) 
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Immediately following the point in the brief just 
considered, we find at the bottom of page 12 and the 
top of page 13 this language: “The amounts which 
he could not identify and which might be personal he 
charged to Stapleton's personal account." (Kec. ]). 
149.) The full context from which the foregoing is 
excerpted is as follows: “IMien the checks began to 
j)ass througli witness’ hands, he charged th(‘ni to the 
respective accounts of the plaintilY as far as he could 
identify them, but the amounts that he could not iden- 
tify, and which might have been personal, he charged 
to Stapleton’s personal account; witness then re- 
(piested ])ermission to rectify previous statement and 
said ‘At tirst the checks which T could not identify, I 
kept as a separate list, waiting for Mr. Stapleton to tell 
me how to charge them on the books’ ’’ (Rec. p. 149), 
but even had Canning charged to Stapleton’s personal 
account every check drawn by Stapleton, which Can¬ 
ning could not identify as being properly chargeable 
to some particular account of the business of the ap¬ 
pellant, he would have been doing no more than dis¬ 
charging his duty. See pp. 111-113 of our Original 
Brief. 

At page 13, the fact appears from Canning’s testi¬ 
mony, that he kept the monthly bank statements and 
the returned cancelled checks together, in his office at 
Andagoya, where he left them when he gave up his 
position, in the safe in his office, in rotation, in numer¬ 
ical order. The appellee states in connection with this 
testimony, at the bottom of page 13 and the top of page 
14, that the bill charges that the checks had been hid¬ 
den at Stapleton’s direction, that he concealed this 
fact from appellant, that this is the only allegation 
that would amount to fraud, and that it is proven false 
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by appellant’s own witnesses. Again the appellee is 
in serious error, for, in the first place, the appellant 
made no such charge, in the second place, it is not the 
only charge of fraud in the bill, and in the third place, 
the appellant would have been fully justified in mak¬ 
ing that charge under the facts in this case, and it is 
clearly borne out by the charge which it did make, 
namely, in stating the difficulties incident to ascertain¬ 
ing the facts of the case, it said, in part, in paragraph 
5 at page 4 of the Record, as follows: 

“P^urtlier complications were encountered by 
reason of the fact that the said Daniel Casey 
Stapleton pretended (though the plaintiff did not 
then realize that he was pretending) that he was 
unable to assist in the matter of such accounting 
or explaining the items involved therein without 
being supplied with the number of each check, the 
date thereof, the name of the payee and the 
amount of the check, the cancelled checks from 
which alone such information could be obtained 
having been stored, under the direction of the 
said Daniel Casey Stapleton, among old papers of 
the plaintiff in the United States of Colombia, 
though he concealed from the plaintiff or at least 
failed and omitted to disclose this fact, and repre¬ 
sented that thev were elsewhere.” 

* 

The charge thus made is: 

In the first place, that Stapleton pretended that he 
was unable to assist in the matter of accounting or 
explaining the items involved in the accounting with¬ 
out being supplied with the number of each check, 
the date thereof, the name of the payee and the 
amount of the check, and that he was merely pretend¬ 
ing in that regard is fully demonstrated at pp. 229-30 
of our Original Brief. 
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In the second place, that the cancelled checks from 
which alone such information would be obtained had 
been stored under the direction of Stapleton among 
old papers of the appellant in Colombia, though 
Stapleton concealed that fact from the appellant or at 
least failed and omitted to disclose the fact, and rep¬ 
resented that they were elsewhere, and while we con¬ 
fess error in the statement that Stapleton affirmatively 
represented the whereabouts of the checks, it was a 
very natural mistake to make as he had affirmatively 
so misrepresented with respect to the check stubs 
(Original Brief, pp. ‘229-30) and the appellant perhaps 
confused the check stubs with the checks themselves in 
the latter part of this statement, but Stapleton with. 
his full control and knowledge of the business, check¬ 
ing of accounts and books with Arixala, and instruct¬ 
ing Canning as to the making of charges on his books 
(Original Brief, pp. 130-3), certainly knew the where- 
abounts of these checks, as is indicated by his letter 
to Westlake of July 17, 1917, “1 wish you would send 
to Andagoya for a list of the checks in question, giv¬ 
ing the number of check, date, payee and amount in 
each case,” but why did he omit to say where they 
would be found in Andagoya? Bearing in mind the 
complete change of personnel in Colombia in all of 
what might be termed the staff officials and in all the 
clerical force (Rec. pp. 131, 138-9, 147), at the time of 
the change to the American management, that on Au¬ 
gust 22iid, 1917 (Rec. ]). 93), Marshall wrote from An¬ 
dagoya that they had no information from which the 
names of payees, etc., could be supplied, though the 
cancelled checks themselves were later forwarded un¬ 
der date of November 7, 1919, it is certainly not sur¬ 
prising or unnatural that the appellant should con- 
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elude that since Stapleton knew the checks were in 
Andagoya he knew where they were there and that he 
either concealed that fact from the appellant, ‘‘or at 
least failed and omitted to disclose” it as the appellant 
charged in paragraph 5 of the bill (Rec. p. 4). Indeed, 
we submit in this connection that the record fully 
denioiislrates that he did know that these checks were 
in the safe in Andagoya, a fact unknowm to the appel¬ 
lant until Canning testified to it on the stand, and that 
Stapleton concealed this fact from the appellant or at 
least failed to disclose it. 

The statement at page 14 that the appellant had di¬ 
rect and positive knowdedge of the condition of the 
accounts bv reason of the detailed statements for- 
warded to the London office, is incorrect as we have 
seen, since there is no evidence of such detailed state¬ 
ments having been forwarded; but, even so, it is wholly 
immaterial in view’ of the trust and confidence reposed 
in Stapleton throughout by the appellant (See our 
Original Brief, pp. 07-74, as w’ell as the quotations in 
appellee’s own brief at pages 24-30), and it was not 
until late in December, 1918, that the appellant aban¬ 
doned its expectation confidently indulged until that 
time that Stapleton w’ould submit proper accounts 
w’ithout suit. (Rec. pp. 140-1.) 

The statement near the top of page 15 from Brad¬ 
shaw’’s testimony that if there had been a debit bal¬ 
ance against Stapleton early in 1914, the Company in 
London w’ould have been w’ell aw’are of the fact some 


time in that year is qualified by the Record with the 
proviso ‘‘that tliosi‘ w’ere regular statements” (Rec. p. 
167), and w e have already seen that they w’ere not, and 
this entirely aside from the confident expectation that 


Stai)leton would account. 


These observations likew’ise 
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dispose of the itemized figures stated at page 15 so far 
as any benefit therefrom can be claimed by the appel¬ 
lee. Indeed, these figures show very substantial in¬ 
debtedness owing by Stapleton on their respective 
dates, running from $31,000 to $41,000, and there is not 
a particle of evidence in the Record that they were 
ever accounted for bv him. 

Near the bottom of page 15, the appellee states that 
financial statements were regularly submitted to the 
Board of Directors and that balance sheets were sub¬ 
mitted annually to the share holders, making refer¬ 
ence to page 90 of the Record and to side pages 152 and 
158 following that page, where we find in the first 
place instead of the fact being that financial statements 
were submitted regularly the dates of meetings at 
which thev were submitted are stated as well as those 
at which they were not submitted, but it is also there 
said ‘‘nor do the minutes show what was the character 
of the financial statements or the nature of accounts 
piiyable book, or the details of either as so submitted 
on the respective dates stated." (Rec. p. 98, side p. 
152.) So far as the annual balance sheets are con¬ 
cerned, the Record onlv shows three for the vears end- 
ing, respectively, March 31, 1912, 1914 and 1915, in 
connection with each of which it is stated that “the 
summary of receipts and pa\Tnents received from the 
Company’s manager in Colombia’’—not of indebted¬ 
ness owing by Stapleton or anyone else—are incorpo¬ 
rated. (Rec. p. 98, side p. 153, 156 and 158.) 

Again the appellee is in very serious error in the 
statement at the top of page 15 that from the com¬ 
mencement of Stapleton’s employment until the con¬ 
trol of the appellant passed out of the hands of the 
British interest in August, 1917, no effort was made to 
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have him explain the debit balances and no question 
raised regarding them. See Bradshaw’s letters of 
February 1,1913 (Kec. p. 44), July 5, 1913 (Rec. p. 47), 
February 28th, 1914 (Rec. p. 53), October 23d, 1915 
(Rec. ])]). 59 1)0), and Xovember bth, 1915 (Rec. pp. 
()0-l), and Canning’s letter to Stapleton of October 
18tli, 191 () (Rec. ]>. 69, side p. 91), Stapleton’s letter 
to London of January 24th, 1914 (Rec. p. 53), and the 
action of the Board of Directors of February 17, 1913 
(Rec. p. 96), together with Bradshaw’s testimony of 
August 27, 1915, that the appellant had not at any time 
received particulars or details of either the Stapleton 
or the suspense account (Rec. p. 165). 

Near the middle of page 16, appellee also states that 
the only explanation of appellant’s silence, in view of 
its knowledge (which as we have seen did not exist) 
and of Stapleton’s presence in London at directors’ 
meetings in September, 1911, July and August, 1912, 
and April, 1914, is that Stapleton gave a satisfactory 
explanation or else that the debit items were merely 
bookkeeping entries, and that appellant knew this to 
be a fact. But how was it possible for Stapleton in 
A])ril, 1914, to explain in London the 55 checks aggre¬ 
gating over $19,000 drawn between November 15, 1915, 
and December 16, 1916, and charged to suspense (Rec. 
j). 30, side pp. 121-2); how was it possible to explain 
at that time the $10,000 added to his personal account 
between April 1, 1914, and December 31, 1916, consist¬ 
ing of fifty-six debit items and fifteen credit items, in¬ 
cluding a credit item of over $12,000 transferred to the 
suspense account on April 30, 1916 (Rec. p. 151, side 
pp. 230-2); and why did he in May, 1915, and there¬ 
after approve in his own handwriting nearly every 
one of the items making up the toted of the personal 
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account against him, instead of telling Canning that 
the account had been adjusted in London to the satis¬ 
faction of the officials there and having him adjust 
his Colombian accounts accordingly? Certainly, it was 
not because of any timidity on Stapleton's part about 
giving instructions to Canning. 

Of course, the statements quoted on pages 16 and 17 
with respect to charging off the items in question to 
other accounts were all predicated u])on faith and con¬ 
fidence in Stapleton and in the belief that he would 
properly account in time. This is evident from that 
part of the letter of February 28, 1914, which the ap¬ 
pellee omits to state at page 17. She asserts that in 
that letter Stapleton was assured that the debits 
against liiin did not imply that any part of the money 
remitted had been utilized for any ])urpose than that 
of the ‘Company. The language of the letter in that 
conn(*ction is as follows: 

‘‘The statements to which you refer showing 
that certain monies have been charged to you per¬ 
sonally have reference to all the checks and drafts 
that you have drawn upon the ('ompany from time 
to time under your power of attorney. The state¬ 
ments in question do not imply that any part of the 
money remitted has been utilized for any pur¬ 
poses other than those of the Company, but it is 
correct accountancy to debit the drawer with these 
monies until accounts are received showing the 
purposes to which such monies have been put, 
whereupon the amounts are written off the draw¬ 
er’s account and charged to the proper headings. 
As you are aware, we are still awaiting the ac¬ 
counts necessary to enable us to write up our 
books properly.” 
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Appellant’s notices to Stapleton that he was ex¬ 
pected to account, in detail and to the penny, and its 
demands upon him so to do, as well as his express un¬ 
dertakings in that regard, are set out at pp. 115-28 of 
our Original Brief. 

At page 19, appellee claims, solely on the authority 
of Stapleton’s own self-serving declaration, that the 
charges against him wore ‘‘for bookkeeping con¬ 
venience,” ignoring not only the correspondence here¬ 
inbefore and in the Original Brief referred to by 
which Sta])leton was distinctly pul upon notice that 
he was expected, and, by which he expressly agreed, to 
specifically account in detail and to the penny, and also 
ignoring Canning’s testimony at p. 151, side page 225 
of the Record, with respect to the items taken from the 
Arizala books “Mr. Stai)leton also saw tliein and ap- 
])rovcd them.” 

In the middle of page 19, appellee says “Canning 
testified that he had no personal knowledge as to what 
the various items represent.” Canning’s testimony at 
page 159 of the Record, to which reference is made by 
the appellee in this connection, is that he was not re¬ 
sponsible for either the debit item of $51,859.53 against 
Stapleton or the credit item of $68,522.00 in his favor 
and “had no knowledge of the items that entered into 
the making up of either debit or credit figures.” 

At the bottom of page 19, appellee openly contends 
that it may be that part of the debit item against 
Stapleton “went as gifts to obtain the good will of 
influential citizens of that Spanish American coun¬ 
try,” and her own counsel, in cross-examining Brad¬ 
shaw in London, as set out at p. 20 of her brief, terms 
Stapleton’s act, if he was guilty of it, “graft or baks¬ 
heesh.” If Stapleton did apply the moneys of appel- 
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laiit to such unlawful ])ur])osos lie did so entirely with¬ 
out its authority. See pp. 135-9 of our Original Brief. 

At the bottom of page 20 and the top of page 21, ap¬ 
pellee says ^‘as appellant’s secretary testified, if there 
was a debit balance of $44,000 and if no requests were 
made for an explanation from 1914 to 1917, subsequent 
accounts must have cleared it up.” But the facts on 
this Record fully demonstrate that appellant diligently 
and jiersistently demanded explanations right straight 
along, as we have already seen (Original Brief, pp. 
115-28), and no subsequent accounting ever did clear 
it up. (Rec. PI). 137-8, 130, 121, 132, 105.) 

Dealing with the suspense account, appellee states 
at page 21, the fact that the London office was advised 
of these checks in detail can be seen from letter of 
.lime 13, 1910, ref(‘rring to side page 82 of page 03 of 
the Record, where we find a list of Stapleton’s checks 
drawn in Xovember and December, 1915, January, 
February, March and April, 1910, twenty-six. in num- 
b(‘r, twenty-four of whicli were drawn to Stapleton’s 
own order, the statements in the Record themselves 
showing that the piiri)ose of no one of these twenty- 
four checks was known, the aggregate of which was 
nearly $20,000. What detail was being supplied to the 
London office by merely giving them the information, 
even though it was all that could be given by Canning 
at the time, that Stapleton had drawn twenty-four 
checks aggregating nearly $20,000, and that no one 
knew the purpose for which they or any of them were 
or was drawn? 

At page 22, the appellee attempts to seriously argue 
that the debit balance against Stapleton on March 31, 
1914, when Canning’s and Arizala’s books were com¬ 
bined, was $31,003.40, including a debit against him 
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from tlie Arizala ])ooks of $44,000, that the debit on 
his own account liad been reduced something like 
$3,700 between that time and the final date of the ac¬ 
counting and that a true account at this time would 
show him a creditor in the sum of about $7,000. In so 
contending, appellee not only overlooks the fact that 
we are not now taking the account, but also overlooks 
the further facts that in paragraphs 5 and 6 of the bill, 
page T) of the Record, appellant claimed there were 
many other items scattered through its books which 
should be charged against Stapleton, to determine 
which it was necessary to take an accounting; that the 
Arizala books (Rec. p. 151, side pp. 224-5) showed 
debit items on March 31, 1913, of $51,859.52 and credit 
items on the same date of $68,522.29 in addition to 
further credits given Stapleton on that date by his di¬ 
rection as supposed ‘‘corrections’’ in the sum of 
$6,600, or a total of $75,122.29. Consequently, on 
March 31, 1914, taking all items of debit and credit ap¬ 
pearing on the account at that time into considera¬ 
tion, Stapleton according to his unsupported statement 
(Rec. p. 164) was a creditor in the sum of about $20,000, 
which credit was converted into a debit balance of 
$32,326.88 on April 30th, 1915 (Rec. p. 151, side p. 
225), and to a debit of $41,106.38 on December 31, 
1916 (Rec. p. 151, side p. 232). How Stapleton be¬ 
came a creditor in the sum either of $68,000 or $75,000 
is not shown nor is there anything more on the sub¬ 
ject than his say so. We are entitled to more than this 
and can only get it in an accounting. But at all events 
the whole attempted argument at page 22 of appellee’s 
brief falls of its own weight. 

While it is not very material who initiated the idea 
of making the transfer to the American interest, the 
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statement on page 23 that Stapleton did so is incor¬ 
rect. 

At pages 30 and 31, api)ellaiit discusses the disa¬ 
greement between Stapleton and the appellant as to 
his stock interest in the new Company that was 
formed to eomhine the American and British interests. 
This, of course, has no bearing upon the present case. 
Whatever the rights of the respective parties were, 
thev settled them between themselves. The statement 
of their res])ective contentions, c()mj)ared with ])ara 
graph 5 of the contract (Rec. p. 8), seems to indicate 
that Stapleton was very generously treated, being en¬ 
titled to nothing in that connection, as the contract 
only dealt with the flotation of a Company for the pur¬ 
pose of acquiring property interests in Colombia, and 
the only thing the new Company acquired was stock of 
the api)ellant and another company controlled by the 
American interest. That clause of the contract fur¬ 
ther })rovided that the appellant might pay to Staple- 
ton 4,000 £ in cash uixui the organization of any Com¬ 
pany in lieu of any and all interests under that clause. 
The appellant did give to him $100,000 of stock, on the 
thef)ry that five companies might have been organized, 
though only one was in fact. The appellee claims at 
page 31 that it should have given him $100,000 cash. 
The contract shows that $20,000 cash would have satis¬ 
fied t'very coiitiact re(iuirement, under any j)ossibl(‘ 
construction. Stapleton accepted and retained the 
$100,000 of stock, though he did refuse to recei])t for 
the same, and Sta])leton later sold that stock foi* 
$100,000 cash, in June, 1010, to Lewisohn and Sons aiul 
to Lewisohn Brothers (Kec. pp. 21-2, 119-20, 136-7). 

Even aside from these considerations, there is not a 
word in the Record to show what quantity of stock, 
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common or preferred, tlie appellant received in the 
formation of the new Company or what was the spe¬ 
cific amount claimed by Stapleton, page 31 of the Rec¬ 
ord sliowing only that the consideration for the trans¬ 
fer l)y each company of its stock in the new company 
was ‘Certain preferred and common stocks and notes 
of said new Com])anyC’ at page 63 of the Record, 
designated by the appellee, it appears that on August 
1st, 1!)16, Lord Brabourne telegraphed from Xe v 
York to Stapleton at Omaha, X^ebraska, stating the 
terms of an offer, but there is nothing to show that that 
otfer was ever consummated, and at page 67 of the 
Record, also designated by the appellee, it appears 
that Stapleton demanded five per cent of the shares 
but there is nothing to show what was the amount 
either of the shares upon which he demanded the five 
per cent or of the five per cent itself. 

At pp. 17-22, the appellee undertakes a discussion of 
what she chooses to term ‘‘the accounts in question,” 
the whole discussion having no place at the present 
state of the Record or elsewhere than in the account¬ 
ing when that point is reached, and the discussion en¬ 
tirely overlooking the statement in paragraph 5 of the 
bill at page 5 of the Record that: 


“Plaintiff is now informed, believes and avers 
that there are many other items scattered through 
its said books which are properly chargeable and 
should be charged against the account of the said 
Daniel Casey Stapleton, the exact extent of which 
the plaintiff is unable to determine without an ac¬ 
counting by the estate of the said Daniel (^asey^ 
Stapleton, he being now deceased,” 


and the statement in paragraph 6 at page 5 of the Rec¬ 
ord that: 
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“PlaintifT ivS una])le to state or ascertain the 
amount of the indehtedness of the said Daniel 
C'asey Stapleton or his estate in that regard with¬ 
out an accounting hy the equntable aid of this 
Honorable Court."’ 

The appellant's right to an accounting is not de¬ 
pendent in any degree upon the (piestion whether that 
accounting will ultimately show Stapleton to be the 
debtor or the creditor. (Original Brief, pp. 110-13.) 

At ])age 17, appellee states that the suspense account 
will h(‘ found at side j)age 232 of the Record after page 
loO, hut this is only a cross reference to the suspense 
account, which appeals at side page 09 after page 72 
of the Record. 

At page 18, appellee says there is no evidence in the 
Record to prove that the amount debited to Stapleton 
on the Arizala hooks represents a charge against 
Stapleton [lersonally, or even that Arizala’s books 
were correct or com])lete. However, at pp. 130-3, of 
our original brief we pointed specifically to the parts 
of the Record (hunonstrating beyond a shadow of doubt 
that Stapleton jiersonally approved every one of the 
items—whatever they were—in the Arizala books go¬ 
ing to make up the charge against him transferred 
therefrom hy Canning. 

At jiagi* 3>3, appellee (piotes from tht‘ })ower of at¬ 
torney of May 4, 1917, given hy the appellee to Lew- 
isohn and Westlahe. While she does not state the con¬ 
nection in which the excerpt is quoted, from the man¬ 
ner in which she italicizes parts of that excerpt it 
would seem that her purpose is to emphasize the fact 
that both Lewisohn and Westlake were empowered to 
bring suit against Stapleton as early as May 4th, 1917. 
We have never questioned the power to bring suit as 
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far as the mere power is concerned at even an earlier 
(late than this. But one is not reiinired to brini»: suit 
a.i^aiust oiu* in whom trust and confidence are re})ose(l 
until he realiztns that that confidence has ])een mis¬ 
placed. 

At pafj^es e3-4, appellee states that on February 
llhh, 11)17, Westlake wrote to Stapleton requesting 
liim to turn over the hooks and recent accounts so that 
they might see the present condition of the accounts, 
and also that he submit a statement of his account so 
tliat it may receive the consideration of the manage¬ 
ment. She states at page 34 that Stapleton answered 
this letter on Marcli 19th, hut when we turn to page 
74 of the Record for his supposed answer we find it 
to he a mere acknowledgement and an effort to collect 
salary and expenses claimed by liim, witliout a word 
on the (piestion whetlier he has or has not any books 
or statements of accounts, and he completely ignores 
Westlake’s reciuest in that regard and also his request 
that Stapleton submit a statement of his account. He 
does not even express his inability to do so or request 
any information to aid him in so doing. He does ask 
Westlake, however, to inform him whether he is to 
correspond with McDougall or not in the future, and 
on May 17th, 1917 (Kec. p. 82), Westlake wrote Staple- 
ton in rei)ly re(piesting him to correspond directly with 
his office. 

At ])age 35, appellee quotes an incomplete excerpt 
from Case’s letter of March 4, 1917, to the effect that 
Stapleton’s account had never been credited with sal- 
arv or reimbusement for services and that the amount 
standing to his debit may be ‘‘covered by salary, trav¬ 
eling expenses, etc,” the complete excerpt on this 
point,, taken from page 73, side page 99, of the Record 
being as follows: 
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“Wo find on taking over their books as on 31st 
October last, that he has a debit balance on his ac¬ 
count of $4(),b0().38 and moreover there is a sus¬ 
pense account on the books with a debit against 
liim of $11),857.14, which is made up of checks 
drawn hy Mr. Stapleton on the National Park 
Hank in New York and of which no advices have 

been received from him. The onlv advices of 

* 

these checks that we have are the monthlv state- 
nunits of the bank, showing that they have been 
])aid. We enclose list of same herewith. With 
reference to Mr. Sta])leton’s account we may state 

that he has never been credited with anv salarv or 

• • 

remuneration for services and, of course, the 
amounts standing to his debit mav be covered bv 
his account for salary and traveling expenses, etc., 
but of this he has never rendered any ])articulars. 
As to the amount for checks drawn, standing in 
snspcMise accounts, Mr. Sta])leton must su])ply 
])articulars of the payments to which these have 
been a])plied so that we may deal with them and 
close this account.” 

At page 35, ap])ellee further states that when Can¬ 
ning arrived in New York, on A])ril 2, 1917, he had an 
interview with Westlake who wrote to Stapleton on 
May 17th, 1917, following that they had been informed 
by the former bookkeeper at Andagoya that a number 
of items were charged to Stapleton personally, and 
she states that Canning was the only former book¬ 
keeper at Andagoya who returned to New York. In 
the first place, there is nothing in the record to show 
that Westlake or anyone else connected with appellant 
had an interview with Canning upon his return to New 
York on April 2, 1917. In the second place, the fact 
that “thev” had been “notified” bv the former book- 

% f 

keeper at Andagoya does not show whether the inf or- 
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mation was imparted by word of mouth or by letter or 
otherwise, or whether sucli former bookkeeper was 
C'aiiiiiiig, or one of Ids assistants, or Arizala. In the 
third place, there is nothing in the record to show that 
Canning was the only former bookkeper at Anadgoya 
who was in New York prior to May 17th, 1917. In the 
fourth place, the only possible bearing of this state¬ 
ment upon the present case is to argue therefrom that 
Canning, or whoever it was, had information or could 
have informed AVestlake of the details and particulars 
of the Stapleton and the suspense accounts. The 
statement is only that a former bookkeeper had in¬ 
formed them “that a number of items were charged to 
Stapleton personally,” not that he had or could have 
given them any information as to the details of these 
it('ms. Stapleton, with'the list of checks l)efore him which 
he himself had drawn, claimed he could not supply the 
information until he was also given the date, number, 
name of payee, and amount of each check so drawn. 
Whether he was serious in this claim or not, certainly 
the mere accountant through whose hands th(‘ checks 
passed and who with the checks before him, could 
not determine to what account they should be charged 
should not be expected to supply this information 
when in New York without the checks being at hand, 
even conceding that Canning was the party. Compare 
p. G1 of appellee’s brief. 

At the bottom of page 35, appellee says that Mc- 
Dougall’s letter of April 10th, 1917, was the first re¬ 
quest made of Stapleton to supply appellant with the 
particulars of the account. She overlooks Westlake’s 
letter written six weeks before, on February 19, 1917, 
in which he expressly requested Stapleton “to submit 
your account so that it may receive the consideration 
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of tlio new management” (Kec. p. 71), which request, 
as we have seen, Staplefcui completely ignored. She 
also overlooks the statement in Westlake’s letter to 
McDoiigall which was enclosed by McDougall to 
Stapleton with his letter of March 20, 1917, asked 
Mr. Stapleton to send me a statement of his account 
against this comj)any.” (Rec. p. 70.) 

On page 30, appellee refers hy mistake to page 98 
instead of 89 of the record and says that in appellant’s 
letter of July 13, 1917, to Sta])leton, the names of the 
])ayees of the ch(‘cks were not given, omitting entirely 
to state that with that letter was enclosed a copy of 
the letters of March 14th and April 10th, 1917, from 
(’oluml)ia and a list (d‘ the sus])ense account checks 
which was all that could he supplied at the time and 
the h'tter further saying that ‘‘owing to the nonreceipt 
of returns from Oolumhia, we are unable to supply 
particulars which no doubt would enable us to charge 
olT to other accounts the $40,900.38 standing to your 
debit. * * * You will note, however, that in the 

letter of April 10th, it is stated that details of this 
have been never received at the Andagoya office and 
])ossibly this is true of the other account.” 

While in Westlake’s letter of April 10th, 1917 (Rec. 
p. 77), as stated by appellee at page 30, he said that he 
had “received tlie exact parlieulars of tlu‘ amounts 
charged to ^Ir. D. C. Stapleton, which is $40,900.38. 
Th(‘ sus])i‘nse account is $19,8r)7.14,” he fully explains 
at ])ag(‘ 13S of the rc‘cord that the “said lettcu* was en¬ 
tirely based on certain information that had been re¬ 
ceived from Columbia, in the letter of March 14th, 
1917, from Marshall, which has been stamped received 
April 13th, 1917, and already set out herein”—at p. 
73 of the Record. 
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In the middle of page 36, appellee states that on 
April 27th, 1917, the London office wrote to Westlake 
stating their inability to complete the accounts to 
March 31st, 1916, until they had received particulars 
from the Buenaventura office. She omits, however, to 
inform the Court that that letter never reached West- 
lake, who only received a copy of it on August 4th, 
1917. (Rec. p. 89.) On May 17th, 1917, the London 
Office wrote to Westlake making reference to the letter 
of April 27th (Rec. p. 81), to which Westlake replied 
under date of June 4th, 1917 (Rec. p. 85), stating that 
the letter of April 27th had never reached his office, 
and requesting a copy of it, which copy was forwarded 
from London on July 6th, 1917, and reached Westlake 
on August 4th, 1917 (Rec. p. 89). 

Near the bottom of page 36, appellee quotes from a 
letter written also on April 27, 1917, from London to 
the Goldfields Office in New York, but as the language 
used in appellee’s brief cannot be fully understood 
without the context in which it appears, we quote the 
same, italicizing that part which appears in appellee’s 
brief. 


“We are still completely in the dark as to the 
position of Mr. Stapleton’s account. At 31st 
March, 1916, Coliiml)ian office show him a debtor 
for $49,228.95. li is obvious that this requires 
aualyzingj and charging off to impersonal ac¬ 
counts, including his salary and expenses ac¬ 
count 

Of course, the language so italicized was used while 
appellant still had an abiding faith and confidence in 
Stapleton ultimately rendering an account. 

At page 37, appellee comments on the fact that in 


Westlake’s letter to Stapleton of May 17, 1917, he did 
not inform Stapleton with reference to the amount of 
the debit balance or recpiest any explanation from him 
of any kind, yet in that letter which appears at pages 
81-2 of the Record, he stated what he was doing to ob¬ 


tain the necessarv information and said ‘‘You will see 


from the above information that this office is not in 


any kind of shaj)e to know anything about the state of 
your atTairs with the Anglo-(’olumbian Development 
(’om])any.” Westlake bad already written to Stai)le- 
toii on February l!)th (Ht‘c. ]). 71) re(pu*sting him not 
onlv to submit a statement of bis account, but also to 
forward any books or recent accounts which he might 
lia\e. H(‘ know that McDongall bad foi'warded to 
Stai)leton a copy of his letter in which he informed Mc- 
Dougall that be bad asked Stapleton to send a state¬ 
ment of his account against the company, for Mc- 
Dougall so advised him (Rec. ]). 70). He knew that 
these retpiests bad been completely ignored, and the 
letter of May 17th to which appidba* refers was writ¬ 
ten in rei)ly to Stapleton’s endeavor to obtain fur¬ 
ther moneys from a])])ellant. 

At page 27, a])i)ellee deals with the word “London’’ 
as if to emphasize the fact that the English rather than 
the American interests were endeavoring to straighten 
out the matter of Stapleton’s account and the suspense 
account. Baron de Ropp, who wrote the letter so re¬ 
ferred to was an officer of the Goldfields American 


(’’ompany, agent of the British interests, and had no 
connection whatever with the American interests, even 
the ])ower of attorney which ^rcDougall had in that 
office having been cancelled two weeks prior thereto, 
by the power of May 4th to Lewishohn and Westlake. 
Of course, the Baron’s interests were purely those of 
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the English interests and naturally their anxiety the 
only thing about which he was concerned. 

Appellee comments at the bottom of page 37 and at 
the top of page 38 that upon receipt by Stapleton of 
the last mentioned letter from Baron de Ropp of May 
18th, Stapleton immediately w^rote to Major Sapte in 
London, complaining about that letter having been 
written. Stapleton’s letter to Major Sapte was dated 
^lay 20th, and was written after the receipt by him of 
the letter from Westlake of May 17th, requesting him 
to correspond with Westlake direct. 

On the day following that upon which Stapleton 
wrote to Major Sapte, he wrote to Westlake as stated 
on page 38 of appellee’s brief, but in there stating the 
subject matter.of that letter she no doubt inadvert¬ 
ently omits two small words which, however, have a 
very important bearing on the text in which they ap- 
X)ear and we accordingly italicize the omitted words: 

‘‘It was customary for the bookkeeper at Anda- 
goya to charge me with all cheques drawn by me 
and at intervals send me a list describing these 
items. I would then make notations of the various 
accounts to which the items were to be charged 
but I have received no such list for a long time 
and verv naturallv their accounts are muddled.” 

On page 39, appellee states that the cablegram from 
London of June 12th was the first authority to Staple- 
ton to supply information to the New York office and 
that under his contract a written authorization was re¬ 
quired before he could give any information to anyone. 
This is clearly an after-thought of counsel. Stapleton 
never based his refusal to account to anyone on such a 
ground. Instead, he inquired of Westlake in his let- 
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ter of March 19th, 1917, written nearly three months 
before the receipt of the cablegram in question (Rec. 
p. 74) whether he should correspond through Mc- 
Dougall or not, and Westlake replied requesting him 
to deal directly with his office. (Rec. p. 82.) Was 
Stapleton trifling with Westlake at that time! Un¬ 
less the contention now under consideration is an 
afterthought there is no other ])ossil)le conclusion. In 
making that contention, however, appellee also over¬ 
looks the fact that on May 21st, nearly a month prior 
to the cablegram, Stapleton wrote to Westlake explain¬ 
ing the custom of the bookkeeper to charge him with 
all checks drawn by him pending advices from him as 
to how they should be charged. Certainly he was not 
standing at that time upon the present contention of 
the appellee. In his letter to Baron de Ropp of May 
24th he stated that the South American Gold & Plati¬ 
num Co. (Westlake’s office) knew his address and 

“can always have immediate and courteous attention 

* 

from me.” Need more be said! 

At page 40, appellee repeats the comment made by 
her at page 36, that the letter of July 13th written 
from London to Stapleton (Rec. p. 89) containing a list 
of checks entering into the suspense account and giv¬ 
ing the date, name and amount, did not give the names 
of the payees. We need add nothing to the discussion 
on that subject at ])age 30 of this brief. 

At the bottom of page 40 and top of page 41, appel¬ 
lee reiterates as she does repeatedly thereafter in her 
brief the contention that the bill states that the checks 
had been hidden by Stapleton and that this averment 
is untrue, and she adds at this point as she repeats 
several times further on in the brief, that the aver¬ 
ment of the bill that tlie cancelled checks were not dis- 


covered in Columbia until late in the fall of 1917 is un¬ 
true. As to the first of these points, we have stated 
sufficient already (supra, pp. 14-17), and the incorrect¬ 
ness of the second point is demonstrated by the Rec¬ 
ord, p. 94, including side-pa^e 135. 

On page 42, appellee states that the list of checks en¬ 
closed with the letter of November 22nd, 1917, is iden¬ 
tical with the list transmitted with the letter of No¬ 
vember 7th, 1918, and that Westlake stated the latter 
was the first such list received. What Westlake did 
state on that subject was, on direct examination at 
page 138 that other than what is set out in the letter 
of March 14, 1917, appellant had no information con¬ 
cerning these two accounts prior to the receipt of the 
letters of September 7th and 8th, and November 22nd, 
1917, and on cross-examination at page 144, that up to 
the latter part of the year 1918 the only information 
about these two accounts which he had was the cable 
message from Case of March 14, 1917, the letter of the 
same date, and the three letters of September 7th and 
8th, and November 22nd, 1917, each of which was ac¬ 
companied by a statement of Stapleton’s account as 
set out in the Record in connection with these letters. 
(Rec. p. 94 and side pp. 131-40.) 

At page 42 appellee also states that the information 
contained in the three letters aforesaid was never sup- 
j)lied to Stapleton, referring to page 143 of the Record, 
where Westlake states on cross-examination as he had 
previously stated on direct examination that he does 
not know as a matter of fact whether the information 
was supplied to Stapleton or not, that he inquired of 
the accounting department whether it had been sup¬ 
plied and that department did not seem to be sure 
about it. 
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The only basis for the statement at page 43 that 
Westlake knew as early as July 14, 1917, that the can¬ 
celled checks were at Andagoya is the statement ap¬ 
pearing in Westlake’s letter to Stapleton of that date, 
“we find out from the Woolworth building that all 
cancelled checks were forwarded direct to Andagoya.” 
(Rec. p. 90, side page 123.) 

At page 45, appellee states that during 1917 and 
1918 Westlake was frequently in Washington but made 
no effort to see Stapleton, while the facts in that re¬ 
gard as stated at pp. 143-144 of the Record are that 
Westlake was in AVasliington several times during 
those years, being in Washington on business of his 
company, did not see Stapleton on any of the visits, 
made no effort to see him, only times was in Washing¬ 
ton was very urgently employed, only there one day at 
a time, never had time to go to Stapleton’s house, did 
not know where it was, and his recollection is that he 
called Stapleton on the phone once but he was out of 
the city, would say this was in the spring or summer 
of 1918; and at pp. 139, 140, that Westlake was vice- 
])resident of the Tennessee Copper Company, had en¬ 
tire charge of its operations as well as those of the 
South American Gold & Platinum Company, the Ten¬ 
nessee Copper Company was producing copper and 
sulphuric acid and the South American Company 
platinum, the former was the largest sulphuric acid 
producer in the world as was the latter of platinum, 
both of which were absolutelv necessarv to the War 
Department in the production of explosives, and the 
Government was “urging us to produce all possible of 
both,” that their production assumed paramount im¬ 
portance over the operations of business affairs with 
which Westlake was connected, and of course his trips 
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to Washington referred to were in connection there¬ 
with. Correspondence with the Government evidenc¬ 
ing its urgings.in that regard is set out at pp. 98 to 
113 of the record. 

There is not a word in the record to support the 
statement at page 48 that during the time when Staple- 
ton was in Washington in the spring, summer and fall 
of 1919 ^‘if anyone had inquired for Stapleton they 
could have learned where he was and communications 
addressed to his residence were forwarded,’’ nor is it 
material as surely the appellant would not have been 
expected to follow him to California, Arizona and 
Panama where he was during that time according to 
appellee’s own admission, and there bring suit against 
him. 

If it be material whether McDougall was or was not 
manager of the Goldfields American Company at the 
time of the purchase of the 20,000 shares of stock by 
the Lewisohns, the statement to that effect at page 46 
is incorrect, the record only showing in that regard 
that that company had a committee of three members 
supposed to run its affairs in the United States, and 
that Westlake ‘‘thinks McDougall was a manager or 
one of them.” (Rec. p. 145.) 

With respect to appellee’s contention at pp. 49-52, 
that Stapleton was not in supreme control of the busi¬ 
ness in Columbia and the keeping of the books and 
accounts, we need hardly say anything in addition to 
the preceding comments in this brief and reference 
to pp. 55-72 of our Original Brief, except to remark 
that the statement at page 51 that Canning admitted on 
cross-examination that the items had been charged to 
Stapleton personally in error (Rec. p. 162) is to be 
qualified and considered in connection with Canning’s 
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further testimony at p. 164 of the Record that this 
statement “was based and depended entirely upon 
what Stapleton told him.” Whether or not as argued 
at the bottom of page 51 and top of page 52 the mere 
request by an assistant manager who kept the books 
for an explanation of the items entering into an indi- 
vidual’s accounts shows that that individual had con¬ 
trol and cliarge of the accounts is not material here, 
because it is segregated from the further fact that the 
hypothetical individual gives instructions as to the 
keeping of the accounts and requires changes to be 
made therein in his own favor solely upon his own un- 
su])ported word. (Rec. p. 164.) 

Witli respect to the discussion at the bottom of page 
53 as to what the effort to obtain an accounting con¬ 
sisted of, we respectfully invite the attention of the 
court to pp. 149 to 183 of our Original Brief as a 
more comprehensive statement on that subject and em¬ 
bodying what was really done, practically all of which 
is omitted from appellee’s statement in that regard. 
Whether what was done constitutes an investigation 
or not, and whether or not it is absurd to denominate 
it an investigation as stated at the bottom of page 53 
we are perfectly content to leave to the Court on the 
record, having at pages of the Original Brief last noted 
compiled the parts of the record bearing on the sub¬ 
ject for the convenience of the Court. 

At page 55, appellee repeats the statement that the 
cablegram of June 12th, 1917, was the first authority 
Stapleton had received to give any information to 
anyone except with the written sanction of the appel¬ 
lant and directs that remark particularly to the sup¬ 
plying of information to the Xew York agent. We only 
wish to add to what we have already stated in connec- 
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tion with the first mention in her brief on this line, that 
Stapleton well knew the American Goldfields Co. was 
the New York agent of the appellant, having had his 
own office in the office of that company, and it had re¬ 
peatedly replenished his account with funds; he also 
knew that McDougall lield a power of attorney from 
that company, and if he knew that McDougall’s had 
been revoked by the one given to Lewisohn and West- 
lake on May 4th, then he knew that they were fully 
authorized, and if he did not know of the giving of 
that new power it was his duty to continue to recognize 
the existing status. 

The statement at the bottom of page 55 and top of 
page 56 that the letter of June 28th, 1917, is the first 
direct request made by appellant that a statement be 
furnished, is answered not only by Westlake’s letter 
of February 19th (Rec. p. 71) copy of his letter trans¬ 
mitted by McDougall on March 26th (Rec. p. 76), the 
enclosures with Baron de Ropp’s letter of May 18th, 
1917 (Rec. p. 82), which letter itself requested him to 
supply New York with the information, and Baron de 
Kopp’s telegram of May 25th (Rec. pj). 84-5). 

Near the bottom of page 56 appellee incorrectly 
states that in Stapleton’s letter of July 17th, 1917, he 
said that he thought the books of check stubs are in 
the Woolworth Building, as the actual statement was 
‘‘I think some of the old books of old check stubs are 
with the company’s effects in the Woolworth Building 
where I left them.” (Rec. p. 90, side page 125.) 

With respect to the statement at page 57, though it 
does not seem to be very material, that apparently the 
letters of September 7th and 8th, 1917, were held up 
and not forwarded until November 22nd, it is probably 
sufficient to refer to page 184 of the Original Brief 
dealing with the course of mail from Columbia. 
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At the bottom of page 58, appellee states that the 
record contains no explanation for the reason for not 
taking up the matter with Stapleton at the directors’ 
meetings of July 9th and September 7th, 1917, though 
on the immediately preceding page she quoted the rec¬ 
ord showing there was no information on hand permit¬ 
ting tlie taking up of the matter until December 15th, 
1917, or several months after these meetings. 

The list of checks mentioned near the top of page 59 
as having been transmitted with the letter of March 
14th, 1917, did not contain the names of the payees so 
that Westlake did not have that information until the 
receipt of the letters of September 7th and 8th and 
November 22nd, 1917, that is to say, until Decem¬ 
ber 15, 1917, appellee to the contrary notwithstanding; 
the “exact particulars” referred to near the top of 
page 59 as an expression used in Westlake’s letter of 
April IGth, 1917 (Rec. p. 77), was entirely based, as 
he stated at page 130 of the Record, on information re¬ 
ceived from Columbia in the letter of March 14th, 
1917, which was only received three days prior to the 
writing of the letter of April 16th, 1917, and which 
letter of March 14th, 1917, merely gave the aggregate 
balance in the Stapleton account and the list of can¬ 
celed checks in suspense without the name of any 
payee. For the same reasons the statement on page 
59 that prior to the meeting of September 10th, 1917, 
W estlake liad received detailed copies of the two ac¬ 
counts is likewise incorrect. 

Hindsight as we all know is better than foresight, 

and had Lewisohn and Westlake known on Mav 4, 

♦ ' 

1917, when the power of attorney to them was executed, 
all ot the ramifications of appellant’s widely scattered 
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business, just where the cancelled checks were and all 
the information which was obtained from Canning 
only three weeks before filing suit, there might be some 
merit to the paragraph in the middle of page 59, but 
as they were not omniscient they did not possess such 
information, and the statements of that paragraph as 
a])plied to the facts of this ease are meaningless. 

As we have already ])ointed out in other connections 
there is not a syllable in the Record sustaining the 
statement in the middle of page 60 that Westlake dis¬ 
cussed any matter with Canning or ever saw him at 
anv time. 

The statement a little further down on the same page, 
60, that most of the debit items were incurred during 
the period that Arizala was keeping the books so that 
he and not Canning would have been more familiar 
with those items is entirelv incorrect. In Mav, 1915, 
and even at later dates, as we have seen several times 
already, Stapleton went over the account against him 
with Canning, and also the suspense account, and dis¬ 
posed of all matters in connection with the accounts 
which were kept with Arizala (Original Brief pp. 130- 
3), and the oidy matters really in issue are, not the 
Stapleton account at all except perhaps some of its 
latest items, but the suspense account covering the pe¬ 
riod between November 15, 1915, and December 19, 
1916 (Rec. p. 90, side p. 121-2) and the many other 
items scattered through appellant’s books properly 
chargeable and which should be charged against the 
account of Stapleton, the exact extent of which ap¬ 
pellant is unable to determine without an accounting 
by his estate (Rec. p. 5, paragraphs 5 and 6 of the bill). 
The period covered by the suspense account began 
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more than a vi-ar and a half after the incorporation of 
tlio Arizala accounts into the (^anning^ books on Marcli 
:nst, 1914 (Kcc. j). 148). It would have been futile and 
useless to have coinninnicated with Arizala on the 
snbj(‘ct. 

The statenuMit near the toj) of pa^c 61 that when the 
mat ten* was hrst called to Stapleton’s attention he 
“asked for detinite information as to what accounts 
wen* b(*ini;f (piestioiied,” is without the slightest foun¬ 
dation in the Record. 

If, as conteinh'd on ])aKe 61, it was unreasonable to 
ex])ect Stapleton to be able to irive offhand and without 
(h*tailed account b(‘fori‘ him an ex])lanation of the vari¬ 
ous items, unaccompanied with the names of the payees 
of tin* checks, and only sui)plied with the amount of 
the various items and the amounts of each check—not 
withstandin.ir it was in connection with an accounting 
which Stapleton himself was under obligation person¬ 
ally to make, with what little grace can the appellee 
contend that t'anning could have supplied the same 
information without having any personal knowledge 
on the subject, as she inferentially does at page 35? 

The statement at the top of page 63 that Canning’s 
testimony did not add a word of explanation of the 
items in the account contradicts his testimonv which is 


summarized at pp. 130-3 


of our Original Brief. 


Also on ])age 63, the appellee states that there is not 


one word in the Record in support of the allegation, 
on information and belief, that there are manv other 
items on the hooks which should be charged against 
Stapleton. How did she expect to find the same on 


this Record? That is a matter for the accounting 
itself. Yet even so, she is incorrect, for as we have 
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alroadv seen the Arizala books carried on March 31, 
1913, credits in Stapleton’s favor in the sum of $75,- 
l‘J2.‘J9 (Hec. pp, 151, side p. 334) without vouchers or 
proof of any kind in support of the same, Stapleton 
himself having said in his letter of September 19, 1913 
(Hec, p. 43): 

“It is out of question to supply vouchers for all 
of the various items. * * * jjea of authen- 
tieity and responsibility for the accounts in Colom¬ 
bia is that your Manager should be held respon¬ 
sible and his vouching for the monthly balance 
sheet, as it is ])roposed to forward them in the 
future, should place all responsibility upon him.” 

He had been put on notice by Bradshaw’s letter of 
July 8, 1911 (Rec. p. 39) even if he did not know it 
himself, that the appellant expected that “you will ac¬ 
count to us in due course as to what sums vou have 
drawn upon New York for and also show how that 
money has been expended”; and in Bradshaw’s letter 
to Staj)leton of February 1, 1913 (Rec. p. 44, it was re¬ 
quested that: 

“Whenever you draw for your requirements on 

New York vou should simultaneouslv advise New 

• ^ 

York Office the purposes for which the money is 
recpiired. In making this suggestion we do not 
mean that you should forward with each draft an 
exact statement showing how it is accounted for 
to the nearest dollar, as this informafion nill of 
course appear in your detailed accounts.'' (italics 
ours) 

Dealing with paragraph 6 of the bill, appellee at 
pp. 63-4 says that Canning’s testimony concerning the 
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buyiiifc and sollin.fl: of platinum appearing on the Isti- 
iniiia books clearly relates to the transactions of the ap¬ 
pellant and not to those of Stapleton, and that the rest 
of the allegations in that paragraph are without foun¬ 
dation “and like many other allegations contained in 
the bill ])ure fabrications which are in no wise substan¬ 
tiated bv testimonv.” 

• • 

With res])ect to the first of these statements, 
Canning positively states that what he saw on the 
Istiniina books related to the purchase and sale 
of platinum by Staj)leton ])ersonally (Kec., p. 152). 
If he is in error, it will appear on the account¬ 
ing. The language just quoted from the appellee’s 
brief but evidences the des])erate character of her 
case. That part of paragra])h 6 of the bill (Rec., 
p. 5) to which this language is directed consists in the 
statement, on information and belief, that appellant’s 
funds were diverted without its knowledge and consent 
to Stapleton's own enterprises, which information ap- 
pidlant had acipiired only within a month preceding 
tin* tiling of the bill, and that it is unable to state or as¬ 
certain the amount of the indebtedness of Stapleton or 
his estate in that regard without an accounting by the 
(‘(|uitabU‘ aid of the Court. This statement of the bill 
can only lx* tested on the accounting, and appellant’s 
inability to determiiu* the amount of the indebtedness 
in advance thereof is self-evident. The abusive lang¬ 
uage of the ai)pellee does not detract from the force of 
the fact. 

At page G4, and without any reference to the Rec¬ 
ord, because there is nothing in the Record to substan¬ 
tiate the statements, appellee says that appellant’s 
officers in London and its agents and attorneys in fact 
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in Now York know that Stapleton was in Washington 
for the greater part of tlie last three years of his life, 
and that Westlake when he subscribed and swore to 
the bill knew that its allegations were false, to the 
effect that during the last three years of Stapleton’s 
life he spent most of his time in South America, Ari¬ 
zona and California and that his whereabouts were un¬ 
known to the appellant. 

In the same connection, and relying upon Mrs. 
Sta])leton’s stipulated testimony though claiming that 
she had not o])ened her case by putting it in evidence, 
Stapleton’s whereabouts are detailed at pages 64 and 
65, winding up with the statement on page 65, which 
is apparently the basis of her entire contention in this 
regard, that the appellant “knew of Stapleton’s where¬ 
abouts is evident from the fact that they corresponded 
with him at his house at 1617 Massachusetts Avenue, 
Washington,” though she immediately follows this 
statement by the explanation therefor, namely, that on 
February ‘20, 1917, Stapleton telegraphed to the Secre¬ 
tary of the South American Gold and Platinum Com¬ 
pany that that was his permanent address, and all cor¬ 
respondence thereafter seems to have been directed to 
him there. 

Xo evidence appears in the Record to support any 
one of the following averments of the answer, stated 
at page 66 of appellee’s brief; that the appellee “had 
but slight personal knowledge, if any, of the matters 
sued upon”; that the condition and situation of the 
parties to the transaction was materially changed, by 
the death of Stapleton; that other witnesses having 
knowledge of the facts have become scattered and 
their present whereabouts unknown; that evidence of 
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tlio transactions had, by lapse of time, become lost of 
(lest roved. 


In the middle of ])a^e 68, appellee states that ap- 
])ellant could have obtained at once the information re- 
(piested by Sta])leton. There is not a word in the Rec¬ 
ord to support this statement. See the discussion of 
this (pu‘stion at p]). 411-81 of our Original Brief. 

At i)p. 611-70, the appellee devotes much space to the 
discussion of the time when api)ellant, according to her 
notion, could have first brought suit against Stapleton, 
iirnoring in this c(mnection entirelv the trust and con- 
fidence r(‘])os(‘(l in Stapleton. 

At ])]). 77) 6, a])pellee remarks that we cite no case in 
(uir Original Brief to support the statement that the 
.‘4atule of limitations api)lies only to actions at law and 
not to suits in etpiity, a doctrine which we thought too 
elementary to permit of the citation of authorities in 
that connection, but since the appellee challenges the 
rule, though she admits it at p. 1(17, we respectfully 
invite the attention of the Court to the following as 
illustrative of the doctrine: 


Patterson v. Hewitt, 195 U. S. 309; 

Stevens v. Cirand Central Mining Co., 133 Fed. 

28, 3l> (C. C. a. 8th Cir.); 

Humphries v. Walsh, 248 Fed., 414, 418 (C. C. 
A. 3d. Cir.); 

Johnson v. Elkins, 1 App. D. C., 430, 443; 
Matheson v. Craven, 228 Fed., 345, 377; 
Bancroft v. Andrews, 6 Cush., 493, 495; 

Hedges v. Norris, 32 X. J. Eq., 192, 198; 

State V. Warner Valley Stock Co., 56 Oreg., 283; 
Crainner v. McSwords, 24 West Va., 494, 600; 
All V. All, 250 Fed., 120, 124. 
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At page 79, appellee quotes from the Case of Mc- 
Kiiight V. Taylor, 1 Howard, 161, which case as so 
quoted rested upon the fact that ‘‘the original transac¬ 
tions have become obsecure by time and the evidence 
may be lost,’’ the application of which doctrine to the 
present case requires some proof, certainly more than 
the bare unsupported allegation of the answer. 

The same remarks apply to the cases of Hammond 
V. Hopkins, 143 U. S. 2‘J4, as quoted at page 80, Galli- 
her V. Cadwell, 145 U. S. 368 and O’Brien v. Wheelock, 
184 U. S. 450, quoted at page 81. On this Record, the 
decision of this Court in George v. Ford, 36 App. D. C. 
315, as quoted at page 83 of appellee’s brief, is con¬ 
clusive of the question in connection with which it is 
cited. There, appellee herself states that this Court 
held that where delav does not work to the disadvan- 
tage of the opposing party the doctrine of laches does 
not apply, and there is no evidence in this Record of 
any disadvantage to the appellee. 

The same remarks apply to the discussion at page 83 
and 84, and to the cases quoted and cited on pages 85, 
cS6, 87 and 88, and to the statements on page 95. In¬ 
deed, in the instant case as in Darlington v. Turner, 
24 App. 1). C. 573, 592, the death of Stapleton has not 
“raised up any special equity on behalf of his estate 
Xo prejudice has accrued therefrom through the loss 
of any source of material testimony.” See p. 211 of 
our Original Brief. 

At 1 )age 97, appellee makes two statements which we 
will consider in order, as embodied in the following 
excerpt from her brief: 

“In the case of many of the citations, a part is 
omitted which absolutely destroys or greatly 
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limits the application of the citation or modifies 
and changes the meaning ot the language set out. 
Appellant in its brief not only states as facts 
merely his own inferences from the facts but also 
incorrecllv states the evidence. 

With respect to the first of these matters, the best 
appellee can do apparently is to refer to the cases of 
Badger v. Badger, 2 Wall. 87, considered at page 191 
of our Original Brief and Pryor v. Mclntire, 7 App. 
1). C. 417, cited at page I8(i and considered at pp. 188-9 
of our Original Brief. The Badger case was one rest¬ 
ing entirely upon fraud. It laid down two rules as 
to such a case, first that the trust must be clearlv es- 
tablished, which we have conceded from the begin- 
nine:, and secondlv that the facts must have been frail- 
duleiitiv and successfullv ccmcealed, which we have 
also conced(‘d in a case resting entirely upon fraud; 
but here the facts clearlv make out a case of trust and 
also one of fraud, but fraud is not essential to a case 
])resenting a trust nor is even a trust important where 
the right to an accounting is clear, as pointed out on 
]). 110 of our Original Brief. 

With respect to the case of Pryor v. ^Iclntire, 
neitlu*r the language indicated bv asterisks nor that 
omitted at the end of the (piotation in any way affects 
the point to which the case was cited by us. While the 
apiiellee states at the bottom of page 98 that we close 
the (piotation from this case with a period, “the sen- 
t(‘nce does not end there but continues,” she does not 
state what is the language with which it continues or 
that so far as it bears u])on this case it bears against 
instead of for ber, that language being, (7 App. D. C. 
432): 
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‘‘and, ill a case of actual fraud, we believe no case 
can be found in the books in which a court of equity 
has refused to give relief within the life time of 
either of the parties upon whom the fraud is 
proved, or within thirty years after it has been 
discovered or becomes known to the party whose 
rights are affected by it.’’ 

We hardly believe the criticism will be made of our 
Original Brief that it is loo short. The difficulty was 
to keep it as short as it is. No attem])t was made to 
quote the entire oiiinion of the Court in any case nor 
to do more than invite this Court’s attention to so 
much thereof as was deemed material. In the Badger 
case the actual opinion covered four printed pages of 
the report, and in the Pryor case more than nine 
printed pages. We might as well have quoted the en¬ 
tire opinion as the omissions which the appellee points 
out. 

We accordingly respectfully submit that both the 
cases criticized by the appellee as well as all the other 
cases cited at p. 186 of our Original Brief and dis¬ 
cussed on succeeding pages thereof, do support the 
established doctrine, in the language of Judge Story 
quoted in the Badger case, that “it is certainly true 
that length of time is no bar to a trust clearly estab¬ 
lished.” (p. 191, our Original Brief.) 

The appellee is correct in her criticism at the top of 
page 99 that there is no reference in Westlake’s letter 
to Stapleton of May 17, 1917, to the fact that West- 
lake was at home recovering from an automobile ac¬ 
cident, and of course this explanation in our Original 
Brief must be disregarded. It may not be amiss, how¬ 
ever, to explain the error. The language referred to 
was in the original letter, and our Original Brief in 
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this Court was a revamp of the brief used in the lower 
Court. The record was so lengthy that all possible 
matters were eliminated, this portion of that letter 
was included in the eliminations, and when the time 
came to prepare the brief here the fact of its omission 
was inadvertently overlooked bv us. 

Whether or not the letter of July 17, 1917, recpiested 
Westlake to write to Andagoya for the check stubs we 
are content to leave to this Court upon the language 
of the record (Appellees brief, pp. 99-100). 

At page 100, apjiellee states “Examples of this 
nature are numerous and a multiplication of them 


would unnecessarily take up the time of this Court.” 


If she can find nothing better to criticize as incorrect 


statements of the evidence than the two instances 


quoted at pages 99 and 100, she surely confesses the 
accuracy of our statement of the evidence in our Orig¬ 
inal Brief, and if she could make a better showing she 
would of course have done so in her brief. Indeed, if 
there are anv errors or misstatements of fact or law in 
cur Brief, it was her duty to point them out to this 
Court, as we are taking the pains to do in this Brief 
with respect to hers. 

The statement at page 101 that “it never was the 
practice in such cases that the trial court was com¬ 
pelled to have read to it all of the testimony, or the 
defendanCs testimony, before arriving at a decision in 
the case” is incorrect, as is also the thought of the ap¬ 
pellee stated at page 102, that it “is one of the inherent 
powers of the Chancellor, to dismiss a bill upon plain¬ 
tiff’s failure, by his proof, to make out a case entitling 
him to relief,” unless the defendant cliooses to sub¬ 
mit the case upon the plaintiff’s proof. See cases 
cited and discussed at pp. 46-52 of our Original Brief. 
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We challenge the appellee to cite a single case, prior 
to the rule providing for the taking of testimony in 
open court in equity cases, in which the court did not 
have placed before it all of the testimony upon which 
both sides relied, or in which the Court dismissed the 
bill without a submission by both sides, or in which a 
case in equity was reviewed on appeal and remanded 
for a new trial. 

At page 102 appellee states that “counsel for appel¬ 
lant admitted in the Court below that such was the 
practice,” yet the supposed admission to which the 
appellee thus refers was embodied solely in the fol¬ 
lowing language (Rec. p. 171), upon the making by the 
appellee of the motion to dismiss the bill upon plain¬ 
tiff’s testimony: 

“Before they make a motion to dismiss, I want 
to call the attention of the court to a peculiar sit¬ 
uation, one I have always regarded as rather pe¬ 
culiar under the present practice of taking testi¬ 
mony in open court. Under the old equity prac¬ 
tice there was no such thing as making a motion to 
dismiss at the conclusion of the plaintiff’s case. 
There is no rule authorizing it now. My conten¬ 
tion, therefore, is that by making that motion, the 
defendant waives all proof, waives the right to put 
in any proof.” 

At p. 102, appellee states that we have cited no case 
in a Federal Court, supporting our contention in the 
excerpt just quoted. However, aside from the case 
of Blease v. Garlington, 92 U. S. 1, presently to be 
considered since appellee separately discusses this 
case, we respectfully invite the attention of the Court 
to the case of Central Improvement Co. v. Cambria 
Steel Co., 201 Fed. 811, 818, (C. C. A. 8th Circuit) 
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quoted at page 46 of our Original Brief, Continental 
Securities Co. v. Interborough Rapid Transit Co., 
183 Fed. 132 (Circuit Court, New York), quoted at p. 
47 of our Original Brief, and Unkle, et al v. Will, et al, 
281 Fed. 29, 34 (C. C. A. 8th Cir.), quoted at p. 47 of 
our Original Brief. Indeed in the case of H. Kuhn & 
Sons V. Letts, 52 App. D. C. 236, quoted at p. 48 of our 
Original Brief, this Court recognized the soundness of 
our contention now under consideration. 

To the same point, at p. 102, referring to the State 
cases cited and reviewed by us at pp. 49-52, appellee 
states that most of them were covered by statute, and 
that in at least one the appellate court gave the de¬ 
fendant an opportunity to present its defense, but she 
does not inform this Court that the Statutes referretl 
to adopted the j)resent federal equity rules, either in 
terms or in substance. 

The case to which the a])pellee r(*fers, in which the 
appellate court gave the defendant an oj)i)ortunity to 
present its defense, is Pearce v. Tharp, 118 Miss. 107, 
1 IS, considered at i)p. 50-1 of our Original Brief, where 
the reasons for showing the indulgence stated were 
not only that there was “a growing practice in some 


of the Chancerv ('ourts to sustain a motion” of the 

* 

sort now under consideration, but also because “per¬ 
haps the defendants did not intend to risk their case 
upon the strength of the complainanCs proof,” while 
here, as we have seen, the a])pellee was put upon dis¬ 
tinct notice that if she elected to present her motion to 
dismiss she would have to take that risk (Rec. p. 171). 

The excer])t quoted at pp. 102-3 from Blease v. Gar- 
lington, 92 U. S. 1, does not accurately state the deci¬ 
sion of the Court unless read in connection with the 
quotation from the opinion of that case at pp. 45-6 of 
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our Original Brief. The language quoted by the ap¬ 
pellee constitutes a preliminary outline of possible 
courses of action, while the language quoted by us con¬ 
stitutes the decision of the Court as to the permissible 
procedure in equity cases where the italicized langu¬ 
age at the top of p. 103 of appellee’s brief is declared 
to be an improper course of procedure, the court saying 
“A case will not be sent back to have the rejected tes¬ 
timony taken, even though we might on examination be 
of the opinion that the objection to it ought not to have 
been sustained.” 

A})pellee’s real argument in this connection, though 
an erroneous one, consists simply in the statement that 
we cite only state cases in support of our contention. 
Our citations consist of a decision of the Supreme 
Court of the United States at page 45, a decision of this 
Court at page 47, two federal Circuit Courts of Ap¬ 
peals decisions at pages 46 and 47, one federal Cir¬ 
cuit Court decision at page 46, eight state decisions at 
pages 49-52 and two territorial decisions at ])ages 51-2 
against which the appellee cites only four cases at the 
bottom of ]>age 103, one a federal case which does not 
touch upon the question in any way, two from Rhode 
Island upon a practice recognized by th(‘ Court in 
those very decisions as peculiar to that State, and the 
fourth and only remaining decision, an Oregon case, 
which rested upon an express statute. 

The re is nothing in the Record to support the state¬ 
ment at p. 104 that the stipulation of facts and docu¬ 
ments was made at the request of the appellant. We 
have no objection, however, to producing if the ap¬ 
pellee is willing an excerpt from the stipulation itself, 
which does not appear in the Record showing the exact 
conditions under which it was made. 
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To attempt here a detailed reply to the appellee’s 
contentions at i)p. 104-11 would mean a repetition of the 
major part of our Original Brief, upon which we shall 
not enter, nor shall we do more in this connection than 
after asking the Court to compare the statements and 
citations on j)age 108 of appellee’s brief as to the doc¬ 
trine of express trust with pp. 215-19 of our Original 
Brief, to add that the quotation from 37 Corpus Juris 
at l)age 109, even conceding the propriety of making 
citations from encyclopedias instead of from the cases 
themselves, in order to be complete should have added 
at the end thereof the following: 

‘‘In the case of a constructive or implied trust, 
except where the trust is imposed on the ground 
of actual fraud which is not immediatelv discov- 
ered, or there has been a fraudulent concealment of 
the cause of action, the statute begins to run in 
favor of the party chargeable as trustee as soon as 
the trust relation is created, or from the time when 
the wrong is done by which the trustee becomes 
chargeable, or the time when the beneficiary ac- 
(juires knowledge of and can assert his rights; not 
from the time when demand is made on the trustee, 
or the trust is repudiated by him, for no repudia¬ 
tion of an implied or constructive trust—as an 
involuntarv trust alwavs is—is ordinarilv neces- 
sary to mature a right of action and set the stat¬ 
ute in motion; although no doubt an open dis¬ 
avowal and express repudiation of an implied 
trust calls the cestui que trust to defend his equit¬ 
able right if he would not have it barred by the 
statute of limitations. But where a trust is im¬ 
posed on the ground of fraud which is concealed 
or does not immediatelv become known to the de- 
frauded party, the statute begins to run when 
facts constituting the fraud are discovered, al¬ 
though not until then, or when plaintiff acquires 
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such knowledge as would enable him by the exer¬ 
cise of proper discretion and diligence to discover 
such facts, according to the general principles of 
equity which apply to cases of fraud and fraudu¬ 
lent concealment. But in order that this rule may 
apply, the existence of the fraud must be found 
as an ultimate or inferential fact; it cannot be 
assumed.’^ 

At the bottom of page 113, appellee contends that 
Stapleton did not in his letter to Canning of January 
21,1916, state that he had left his check stubs in Omaha 
but only that he had left his old bank check book there. 
It might be sufficient in re])ly to this to iiniuire: What 
is the difference? Certainly an old check book ordi- 
narily contains the stubs and nothing else, and with 
equal certainty one from which the stubs haye been 
torn contains nothing at all, and cannot assist anyone 
in determining anything, much less the purpose for 
which particular checks were drawn. Stapleton’s ex¬ 
act language in the letter of January 21, 1916, was as 
follows (Rec. p. 62): 

'‘Owing to the fact that I left my old bank 
checkbook in Omaha I am unable to state here now 
if all the checks drawn by me and which you have 
charged to my personal account are properly 
charged or not. I think that the smaller checks 
are not to be charged to me personally, but of this 
I will advise you as soon as I get my old check¬ 
book before me.” 

Yet he never did so. 

At pp. 114-15, in stating Westlake’s reason for not 
taking the matter up with Stapleton at the board meet¬ 
ings of July and September, 1917, the appellee is in 
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error in saying that the reason advanced in our Brief 
was that Westlake was the only one who knew about 
the matter, though that reason might have been given 
and been sufficient (Rec. p. 139) but the further rea¬ 
son did exist and is the one actually stated at page 179 
of our Original Brief that Westlake did not at that time 
have sufficient particulars to discuss with Stapleton. 

Nothing would be gained by a discussion of the cases 
which the appellee criticizes at pp. 115-18, comparison 
of which criticisms with the review of the cases in our 
Original Brief is sufficient. (See pp. 99, 77, 187, 188, 
191, 192, 194, 19G, 198 of our Original Brief.) 

The matters referred to at pp. 119-20 so far as perti¬ 
nent have been fully discussed in other connections. 

Respectfully submitted, 

W. C. Sullivan, 

Attorney for Appellant, 



